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 1                             

                     P R O C E E D I N G S

 2                         9:00 a.m.

            THE COURT:  Good morning, everybody please be 

 3

    seated.

 4

            Before we start, I just want to briefly address 

 5

    the gallery that is here at today's proceedings.  

 6

            I have received, and the Court staff has 

 7

    received, numerous phone calls from interested members 

 8

    of the public as to whether or not they would be allowed 

 9

    to comment at this hearing.  

10

            Unlike the public meetings of the parties in 

11

    this 

12

        case, the Convention Center Authority, the 

13

    commissioners,' public input is permitted and 

14

    encouraged; however, that is not the case in a courtroom 

15

    setting.  

16

            Now, you, of course, as members of the public, 

17

    are welcome as spectators.  

18

            Our system of justice allows, and in fact, 

19

    requires judicial openness.  You'll be able to hear all 

20

    the witnesses who testified, learn of the evidence, 

21

    listen to the arguments of the attorneys in this case.  

22

            You'll be able to read my written decision 

23

    giving my reasons for whatever decision is made in this 

24

    case.

25

            However, only the attorneys representing the 
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 1  parties and the witnesses called by them will actually 

 2  be participating.

 3          Now, the issues of this case are relatively 

 4  narrow and the attorneys know that and they will be 

 5  presenting their case in court and my decision will be 

 6  equally narrow, based on what is presented here.  

 7          Unlike the public bodies in this case, the 

 8  Convention Center, I cannot take any position as to 

 9  whether the project should or should not go forward.  

10  The judiciary does not establish public policy.

11          My decision in this case is simply to decide 

12  the legal issues based on the law and the facts 

13  presented at this hearing.

14          Now, with that, are there any preliminary 

15  matters before we proceed?  

16          MR. FENNINGHAM:  Your Honor, good morning.  

17  John Fenningham representing the Convention Center 

18  Authority.

19          Just like to introduce Gregory Berke, who is 

20  with me from my firm.

21          MR. BERKE:  Good morning, Your Honor.

22          MR. FENNINGHAM:  And also, Andrew 

23  W. Stephenson, of Washington D.C., who is my co-special 

24  counsel on the matter.

25          MR. STEPHENSON:  Good morning, Your Honor.
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 1          MR. FENNINGHAM:  Your Honor, I'd also like to 

 2  report that we were able to provide Mr. Kelin the 

 3  opportunity to take Mr. Edelman's deposition yesterday 

 4  morning.

 5          THE COURT:  Good.

 6          MR. FENNINGHAM:  The parties cooperated and 

 7  that was completed.

 8          THE COURT:  Good.  Thank you.

 9          MR. PITTINSKY:  Good morning, Your Honor.  

10  David Pittinsky representing RACL and Penn Square 

11  Partners.  I, too, am joined by my colleague, John 

12  Grugan.

13          MR. GRUGAN:  Good morning, Your Honor.

14          MR. PITTINSKY:  And, Your Honor, Mr. Kelin 

15  submitted to you the notes of argument from the hearing 

16  before the Commonwealth Court that took place last 

17  Friday, attached it to his brief.

18          THE COURT:  He did?

19          MR. PITTINSKY:  Yes, he did.  And I just would 

20  like to present to Your Honor, if I may, the decision of 

21  the Commonwealth Court denying his request for summary 

22  relief and preliminary injunction, only because he 

23  attached the transcript.

24          THE COURT:  Fine.

25          MR. PITTINSKY:  Thank you.
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 1          MR. KELIN:  Good morning, Your Honor, Howard 

 2  Kelin for the County of Lancaster.  For better or worse, 

 3  I'm all they've got.

 4          The order that you've been handed was put in 

 5  the context as I pointed out in the brief.  The 

 6  Commonwealth Court had said it was going to enter a 

 7  decision on the merits.  This was an order that simply 

 8  says, I'm gonna be entering a decision on the merits; 

 9  therefore, I'm denying summary relief for preliminary 

10  injunction, because I'm gonna be entering a decision on 

11  the merits.  

12          Mr. Pittinsky's suggestion was that it was 

13  being denied on the merits.  As you'll see from the 

14  order, that's not the case.  The Court is simply saying, 

15  I'm not gonna order summary relief now, because I'm 

16  gonna be making a decision on the merits.  So I want to 

17  put that in context.

18          THE COURT:  All right.

19          MR. KELIN:  The only other preliminary matter 

20  is a taxpayer of the County had sought intervention, 

21  April Kopenhaver.

22          THE COURT:  Yes, I saw that.

23          MR. KELIN:  And my understanding is that 

24  plaintiff's counsel do not object to that intervention.  

25  Her counsel, Cathy Simpson, is here to represent Miss 
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 1  Kopenhaver.  But she had represented that she was not 

 2  intending -- she's here this morning, was not going to 

 3  be putting on evidence, but relying on the County's 

 4  position and arguments in the case.

 5          THE COURT:  Do you have any objection to the 

 6  intervention?  

 7          MR. PITTINSKY:  We have no objection, Your 

 8  Honor.

 9          MR. FENNINGHAM:  Your Honor, no objection to 

10  the present proceeding, except to the extent that if we 

11  get into scheduling issues, I would be concerned with 

12  the intervener having any impact on expediting this 

13  matter.

14          THE COURT:  Well, do you have any objections?  

15          MR. KELIN:  No, Your Honor.

16          THE COURT:  All right.  Well, scheduling, I 

17  hope you would finish this today.

18          MR. FENNINGHAM:  We hope so as well.

19          THE COURT:  All right.  Well, there being no 

20  objection, the -- and I did get the motion they do not 

21  plan on participating in this particular hearing.  

22          MS. SIMPSON:  Right.

23          THE COURT:  And since there is no opposition, I 

24  will allow her relief.  

25          MR. SIMPSON:  Thank you, Your Honor.
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 1          THE COURT:  With that, we're ready to proceed?  

 2          MR. FENNINGHAM:  Your Honor, we are.  

 3          Do you wish us to present brief openings?

 4          THE COURT:  I would like that.  Thank you.

 5          MR. FENNINGHAM:  Your Honor, on behalf of the 

 6  Authority, if I may, in the Authority's complaint and in 

 7  the petition we have averred the reasons for this 

 8  litigation, particularly on an expedited basis.  

 9          I would refer, Your Honor, to paragraph 9 of 

10  the complaint at pages 4 and 5, which is incorporated by 

11  reference into the petition for preliminary injunction.

12          Your Honor, in essence, the Authority seeks to 

13  retain economic relief to advance the Authority's 

14  project mandated by the Commonwealth under the Third 

15  Class County Convention Center Act, and also under the 

16  County Ordinance 44 and 45 of 1999, as well as the city 

17  ordinance joining in the creation of my client, the 

18  Lancaster County Convention Center Authority.

19          The County and the City and the City 

20  Redevelopment Authority and the -- my client, the 

21  Authority, all have participated over the years in 

22  formulating the project as its known to be at the Penn 

23  Square downtown Lancaster location.

24          My client, as we pled in our complaint, seeks 

25  to exercise the powers invested in it by the 
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 1  Commonwealth and these are Commonwealth powers under the 

 2  statutory provisions of the Third Class County 

 3  Convention Center Act.  Therefore, the Authority is, in 

 4  essence, compelled to proceed to advance the project and 

 5  at this stage of the project, Your Honor, the stage of 

 6  design into construction, we are centered upon the 

 7  financing of the project and that is the scope as we've 

 8  discussed with Your Honor, the scope of the Authority's 

 9  case here which is, in essence, three items.  

10          It is to seek a declaration from Your Honor 

11  that the 2003 county guarantee agreement as part of the 

12  financing of the project is valid and enforceable as an 

13  instrument; that it applied in 2003 to the sale of 

14  the -- what's referred to as the Series 2003 bonds 

15  purchased by Citizens Bank of Pennsylvania and that 

16  transaction was consummated, and we'll present evidence 

17  to confirm that, Your Honor; and that the guarantee 

18  agreement, as written, and in its express terms, is 

19  expressly referred to as irrevocable, unconditional and 

20  absolute; that within the express terms of that 

21  document, Your Honor, it contemplates things that could 

22  occur in the future, which despite those subsequent 

23  events, would nevertheless not alter the express County 

24  obligation; and that term is a term in the agreement 

25  with a capital C and a capitol O.  

                                                                     4

 1          It is to guarantee up to 50 percent of the $40 

 2  million bond issuance with some additional limitations 

 3  which we refer to, Your Honor, in the complaint at -- if 

 4  you allow me, at paragraph 18, Your Honor.  

 5          We also, within paragraph 16, we itemize or 

 6  seek to itemize those bond-related financing documents 

 7  which will be presented as exhibits this morning.

 8          That guarantee agreement, Your Honor, does not 

 9  solely apply to Citizens Bank by its express terms, it 

10  applies to subsequent bondholders and the documents 

11  recognize that the Citizens Bank Series 2003 bonds would 

12  be refunded or tendered back, and then the bond 

13  financing would be converted to tax-exempt fixed or 

14  variable bonds purchased by subsequent bondholders.

15          During that period, the project advanced, the 

16  financing is moving into -- or the attempt by the 

17  Authority is to move it into permanent financing, in 

18  which the guarantee agreement is absolutely necessary.  

19          So, again, we're seeking that declaration to 

20  proceed.

21          Secondarily, because of the actions of the 

22  defendants, particularly the commissioners, Henderson 

23  and Shellenberger, as defendants, have forecasted an 

24  intent to send a message through the chief clerk under 

25  Resolution 37 that their view is the County guarantee is 
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 1  not what I just described it to be, but that it is going 

 2  to be revoked or, at least, the County Commissioners 

 3  believe that the guarantee obligation does not apply to 

 4  a subsequent bondholder.

 5          We think that position is contrary to the 

 6  documents that have been relied upon over the last three 

 7  years.

 8          Secondly, the Authority is funded entirely by 

 9  the hotel room rental tax, which was initiated under the 

10  Third Class County Convention Center Act by our state 

11  legislature, and it was embodied in Ordinance 45 of 1999 

12  by the County of Lancaster, and it is the stream of 

13  income and revenues upon which the Authority functions 

14  and upon which it will rely to pay the debt service for 

15  the bond financing at issue in this case.

16          Third, Your Honor, and despite some public 

17  dissemination of a term that has never appeared in any 

18  of the Authority's pleadings, we do not seek a gag 

19  order, as that term has been bandied about, Your Honor; 

20  nor do we seek to suppress the commissioners' right to 

21  speak out on any issue, including the convention center 

22  project.  

23          But what we do seek is an injunction to prevent 

24  the commissioners and the defendant Board of 

25  Commissioners and the County from interfering with the 
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 1  advancement of the project and, particularly, the 

 2  permanent financing either through the Resolutions 36 or 

 3  37 or through any future action to diminish, reduce or 

 4  repeal the hotel room rental tax and distributions or 

 5  disbursements to the Authority, and also to prevent the 

 6  Commissioners from purposefully clouding the issue in a 

 7  way that Mr. Beckett in his affidavit and in his 

 8  testimony will describe this morning creates a chilling 

 9  negative effect upon two segments associated with this 

10  project.  

11          One is the bond industry participants, 

12  including banks who may issue a letter of credit as part 

13  of the permanent financing or credit enhancers, bond 

14  insurers who may -- or not may, are necessary to the 

15  permanent financing, who are now reluctant, because of 

16  the atmosphere created by the defendants, to participate 

17  in remarketing of these bonds, and also the contractors 

18  who are bidding on this project in this time frame, in 

19  the May and June time frame, Your Honor, who believe, 

20  the testimony will show, are affected adversely by the 

21  atmosphere created by the Commissioners' actions, all of 

22  which we've detailed in the particular averments of our 

23  complaint.  

24          Therefore, Your Honor, we seek to keep the -- 

25  the project going forward.  We seek to hold all the 
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 1  parties to the benefit of the bargain that was struck in 

 2  2003, and we seek to move forward to -- to obtain the 

 3  permanent financing of the project within the deadlines 

 4  and the time frame that was contemplated back in 2003, 

 5  which Your Honor will hear is as follows:

 6          The Citizens Bank Series 2003 bonds will be 

 7  mandatorily tendered as of December 1st, 2006.

 8          The notice requirements under the trust 

 9  indenture require my client, the Authority, and through 

10  its financial advisor, Mr. Beckett, to provide notice of 

11  the intentions of the Authority by October, within 

12  October of this year, Your Honor.  

13          To be able to mechanically or functionally 

14  develop the remarketing of the bonds and the permanent 

15  financing, you will hear that Mr. Beckett is needing to 

16  work right now and secure the commitments within the 

17  ordinary course of his industry and he's unable to do 

18  so.

19          So time is of the essence in the truest sense.  

20  The project must go forward in each of these steps, 

21  almost, Your Honor, like a critical path of prior 

22  events, subsequent events, future events.  

23          We need to build upon the 2003 financing, going 

24  forward to the permanent financing, and at the same 

25  time, Your Honor, the State, the Commonwealth of 
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 1  Pennsylvania, is watching what's happening, because they 

 2  have committed funds to support the construction of the 

 3  convention center project and they may need to commit 

 4  additional funds, but in this climate, that's not going 

 5  to happen and you will hear that if we cannot get the 

 6  relief we request, the project in all intents and 

 7  purposes will be ended, it will be dead in the water, as 

 8  that expression has been used.

 9          Thank you, Your Honor.

10          MR. PITTINSKY:  Yes, thank you, Your Honor.  I 

11  will try not to replicate -- 

12          THE COURT:  Thank you.

13          MR. PITTINSKY:  --  Mr. Fenningham's eloquent 

14  remarks and just focus on some issues that I think are 

15  subsumed in his remarks.

16          And that is that I certainly disagree with Your 

17  Honor that we're here for very narrow issues today.  And 

18  as I see it, there are three -- three legal issues.

19          One, is whether the passage of Resolutions 36 

20  and 37 by Commissioners Henderson and Shellenberger on 

21  behalf of the County is completely contrary to and 

22  violates the County's guarantee agreement.  And I 

23  believe that the provisions in the agreements that 

24  relate to that issue are all unambiguous and clear and 

25  that Your Honor can obviously decide them as a matter of 
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 1  law, but obviously there will be some testimony today 

 2  about them.  

 3          But I just wanted to make it clear that we 

 4  think there's no ambiguity in these agreements and that 

 5  Your Honor can decide this as a matter of law as a 

 6  result.  And the provisions are very clear.  You need go 

 7  no further than the first page of the County guarantee 

 8  agreement to find that the term bonds in that agreement 

 9  is defined to mean any bonds subsequently issued to 

10  refund the 2003 bonds.  And that's what the remarketing 

11  of the bonds is.  

12          So right away, you read the very first recital 

13  on the very first page of the guarantee agreement, it's 

14  very clear that the term bonds is defined to include the 

15  remarketed bonds.  So that's number one.

16          Number two, the guarantee agreement itself says 

17  that it shall remain in complete force and effect so 

18  long as the bonds are outstanding.  Bonds, again, 

19  defined to include the remarketed bonds.  

20          So, again, there's no doubt -- no doubt at all, 

21  that the guarantee applies to the remarketed bonds.

22          And, in addition, we have a trust indenture 

23  which Your Honor will see, which has an entire article 

24  many, many pages, which is addressed to the remarketing 

25  of the bonds.  
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 1          So there's no question that everybody knew back 

 2  in December of 2003 that this guarantee agreement 

 3  applied to the remarketing of the bonds.

 4          The second issue is whether the County's -- 

 5  and, again, this is Commissioner Shellenberger and 

 6  Henderson, decision to embark on inquiries into the 

 7  market area covered by the hotel room rental tax with 

 8  the possible view of reducing the market area covered by 

 9  the hotel room rental tax, violates the County guarantee 

10  agreement and state law.  

11          And, again, I believe that the provisions in 

12  the state law and in the guarantee agreement itself make 

13  it very clear that to even embark on this is completely 

14  contrary to the provisions in the agreement and Your 

15  Honor will hear that the Commissioners, knowing about 

16  these very same provisions, nevertheless went off on 

17  this, what I will call, frolic and detour, because it is 

18  completely violative of the provisions of the agreement 

19  and, in fact, the original provision in the agreement -- 

20  and that Section 318 of the guarantee agreement which 

21  states:  That so long as the bonds are outstanding, the 

22  County cannot reduce or diminish the rental tax.  The 

23  rental tax.  It doesn't say the rate of the rental tax, 

24  it just says the rental tax.  

25          And you will hear testimony, even from 
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 1  Commissioner Shellenberger, that he agrees that reducing 

 2  the market area of the tax is a reduction in the rental 

 3  tax.  So there's no doubt that that provision in the 

 4  agreement forbids and prohibits this -- this decision 

 5  they've made to embark on this inquiry into reducing the 

 6  market area.  

 7          In addition, there is state law which states 

 8  that you can't reduce the rate of the rental tax.

 9          Now, the position of the County is that this is 

10  not an attempt to reduce the rate, but obviously if you 

11  reduce the market area, you're reducing the rate.  And 

12  the reason the statute exists about prohibiting a 

13  reduction in the rate of the tax is because as the 

14  statute itself recognizes, the guarantees that are 

15  provided and then the coverage of the tax is pledged as 

16  security for the bonds.  

17          And the point of having the statute is to give 

18  the bond community, the people who purchase these bonds, 

19  the security that they will have, their tax revenues 

20  supporting their bonds, and their debt service.  

21          And so if you reduce the market area, and there 

22  by reduce the tax, that security has been completely 

23  diminished.  So we say, in addition to violating the 

24  County guarantee agreement, it also violates the 

25  statute.
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 1          The final issue, Your Honor, is that the County 

 2  has raised this issue involving an alleged variance 

 3  between Ordinance 73 and the trust indenture itself.  

 4          Your Honor, will hear testimony that there is 

 5  no variance and we think that is the issue.  

 6          Thank you.

 7          THE COURT:  All right.  Mr. Kelin.

 8          MR. KELIN:  Thank you, Your Honor.  This 

 9  project is complex.  The issues before the Court today, 

10  though, are rather simple.  And there are four issues I 

11  want to highlight.  

12          First, as Mr. Pittinsky just pointed out, there 

13  is a discrepancy between Ordinance 73, which authorized 

14  under certain conditions the County entering the 

15  guarantee agreement, and the indenture, which was one of 

16  the preconditions to the guarantee being signed.  And 

17  the result of that discrepancy, Your Honor, is that the 

18  plaintiffs will not be able to establish by clear 

19  evidence, which is their burden for a preliminary 

20  injunction, that the County guarantee agreement was 

21  signed in accordance with Ordinance 73.  

22          In fact, the evidence will show that the 

23  guarantee agreement was signed in violation of Ordinance 

24  73.  

25          And I just put the key language that we had 

                                                                     4

 1  cited in our brief on this board.  And it has two 

 2  provisions.  One is Section 7 (b) from Ordinance 73.  

 3          Now, Section 7 of Ordinance 73 had identified 

 4  two conditions that had to be met before the County 

 5  could sign the guarantee, 7 (a) and 7 (b).  

 6          7 (a) was later changed and that resulted in 

 7  what you'll hear about as Ordinance 74.  So recognizing 

 8  that they needed to comply with 7 (a), the original 

 9  language didn't suit the convention center's plan, so 

10  that was amended to Ordinance 74, which amended 7 (a).  

11          7 (b), though, was never amended and it 

12  provides that the indenture will have to contain a 

13  requirement called the indenture requirement and this 

14  was a taxpayer protection provision.  

15          And one of those provisions said that before 

16  the funds could be used to pay for construction of the 

17  convention center facility, the Authority would have to 

18  certify to its trustee the following:

19          And one of the things it would have to certify 

20  is that the Authority has sufficient funds to complete 

21  construction of the facilities in full accord with final 

22  plans and specifications.  The logic being to protect 

23  county taxpayers.  Under the guarantee, the Authority 

24  was not going to be able to spend any money until it 

25  first certified that it had adequate funds available to 
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 1  finish the project.  So that was an important 

 2  precondition to signing the guarantee, that that 

 3  provision be in the indenture.  

 4          When you go to the indenture, though, it's just 

 5  not there.

 6          Section 5 -- 2.05 (b) of the indenture includes 

 7  the language that you'll hear the Authority says was 

 8  intended to satisfy this requirement.  And you can see 

 9  that as to the Convention Center Authority, there are 

10  two things that had to happen.

11          The issuer, meaning the Authority, shall cause 

12  to be delivered to the trustee.  So they don't have to 

13  certify anything, they just have to deliver documents to 

14  the trustee.

15          One of the things they have to deliver are 

16  complete plans and specifications.  The second thing 

17  that they need to deliver is a project budget showing 

18  the cost of construction and the cost of nonconstruction 

19  items.

20          Now, it doesn't say that this budget has to 

21  reflect what was required in the ordinance.  There's 

22  nothing saying that -- in the indenture saying that this 

23  budget must demonstrate or certify that the Authority 

24  has sufficient funds to complete construction to 

25  facilities.  It just says you have to have a budget.  
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 1          There are some budgets that are balanced and 

 2  some budgets that are not.  Congress every year passes 

 3  an unbudgeted [sic] balance, so we have deficit 

 4  spending.

 5          Well, this language would allow the Authority 

 6  to present a budget of the same type under the 

 7  indenture.  But that's not what was required in the 

 8  ordinance.

 9          Now, what you'll hear today from the plaintiffs 

10  is that this is like horseshoes, this was close enough, 

11  and that the Court should assume that the reference to a 

12  project budget means a balanced budget.  

13          Well, that's not what was required in the 

14  ordinance.  The ordinance -- it would have been very 

15  simple.  They could have simply taken the language from 

16  the ordinance and just put it into the indenture.  They 

17  didn't do that, and there's a discrepancy there and a 

18  very notable discrepancy that doesn't fulfill the 

19  commitment to Lancaster County taxpayers that was 

20  promised in the ordinance.

21          Now, notwithstanding that this taxpayer 

22  protection provision from the ordinance was not 

23  completed and in compliance to the indenture, the County 

24  guarantee was signed and delivered in December of 2003 

25  in violation of Ordinance 73.
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 1          Now, the second issue regards the hotel room 

 2  tax.

 3          There's nothing for Your Honor to enjoin.  The 

 4  County's taken no action.  The County hasn't even 

 5  proposed taking any action.  All they're doing is 

 6  talking and listening.

 7          Further, even if they were to take action, we 

 8  believe that the statute and the guarantee to the extent 

 9  it would be valid, which we believe it's not, would 

10  not -- would not lead to enjoining the Commissioners.  

11          The state law, as Mr. Pittinsky indicated, 

12  doesn't say anything about reducing the area tax.  It 

13  just says you can't reduce the tax rate.  It's very 

14  explicit on that.  

15          They argue that the ordinance -- I'm sorry, 

16  that the guarantee agreement goes further by prohibiting 

17  any reduction -- you can't reduce, diminish or repeal 

18  and they say that ought to apply not only to the rate, 

19  but also to the area.  And that's vague and we could 

20  interpret it that way.  In fact, as they pointed, out 

21  Commissioner Shellenberger does.  Commissioner Henderson 

22  doesn't.  Maybe that's why they're not taking any 

23  action, Your Honor, it's vague.  

24          But more importantly, it's ineffective, because 

25  it's in a guarantee agreement that wasn't lawfully 
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 1  signed to begin with.

 2          And they're not doing anything at this point 

 3  other than talking and listening.  And the irony here, 

 4  Your Honor, is that Lancaster Newspapers, which one 

 5  would think is going to be in favor of freedom of speech 

 6  and the First Amendment, owned 33 percent of Penn Square 

 7  Partners, they're trying to stop the Commissioners from 

 8  listening and talking.  

 9          We -- if you were to grant that type of 

10  injunction, Your Honor, then people will be before this 

11  court every time a politician has some provocative idea 

12  asking to enjoin that elected official from speaking out 

13  on what they are contemplating possibly doing or 

14  evaluating.  And we don't think that's a proper use of 

15  this court system, and nor do we think that's the type 

16  of country we live in.

17          The third issue is that the plaintiffs do not 

18  have clean hands as they are required to have for 

19  equity.

20          In 2003, the Authority sold a bond, one bond, 

21  to Citizens Bank for $40 million and they took those 

22  proceeds, less the closing costs, and put it in an 

23  account in Citizens Bank, where that money is still 

24  sitting today, two-and-a-half-years later.  

25          They haven't spent it on construction.  In 
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 1  fact, the documents, you'll hear, prohibit them from 

 2  spending even a penny of that money on construction.

 3          Further, I mention the closing costs.  Those 

 4  were over 400,000.  Well, the interest that they have 

 5  paid Citizens Bank on the bonds is greater than the 

 6  interest Citizens Bank is paying the Authority on its 

 7  account, creating negative arbitrage of over several 

 8  thousand dollars a month, which over 

 9  two-and-a-half-years is now over $600,000.  

10          So you combine that with the closing costs, 

11  there's a million dollars of taxpayer money that was 

12  spent to issue this $40 million bond, the proceeds of 

13  which are sitting at Citizens Bank and can't be used.  

14          They can't be used until when?  Until the 

15  Authority is ready to spend the money.  Once they're 

16  ready to spend the money, then they will, as they call 

17  it, remarket the bond into tax-exempt financing, which 

18  is the kind of financing you get when you're ready to 

19  construct and you need the funds for construction.  

20          Well, why would they have done this back in 

21  2003 when they weren't anywhere near ready for 

22  construction, and now two-and-a-half-years later, it's 

23  cost taxpayers a million dollars?  Why would they do 

24  that?  

25          And the answer is simple.  They knew back in 
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 1  2003 that of the three members of the Board of 

 2  Commissioners two were supportive of the County 

 3  guarantee, one was not.  

 4          And Commissioner Shaub, who opposed the 

 5  guarantee in 2003, was the only commissioner at that 

 6  time running for reelection.  In fact, every candidate 

 7  in the fall of 2003, who was running for -- in the 

 8  November election, had come out opposed to the County 

 9  guarantee.  

10          So the Authority knew if it was gonna get this 

11  guarantee, it had to get it done by the lame duck Board 

12  of Commissioners in what the Supreme Court of 

13  Pennsylvania called a midnight contract under the local 

14  legal doctrine and they needed to tie the hands of the 

15  incoming Board of Commissioners, who they knew would not 

16  approve a guarantee, and they needed to tie the 

17  Commissioners' hands in two respects.

18          Number one, they needed the County guarantee 

19  and they wanted to create this $40 million of debt that 

20  wasn't needed at the time, for the purpose of adhering 

21  to that debt the County's guarantee, which would then be 

22  transferred to the refinancing years later when they 

23  would need the money.

24          So they wanted a lot -- to lock the new board 

25  into the guarantee.  They also wanted to lock the new 
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 1  board into the tax rate.  

 2          As Mr. Pittinsky had indicated, once the bond 

 3  was sold, the Citizens Bank was sold in 2003, under 

 4  state law, the tax rate cannot be decreased.  

 5          So now they've got the County on the hook, 

 6  notwithstanding knowing what the new Board of 

 7  Commissioners would say, with regard to both the 

 8  guarantee and the tax rate.  That's why they did this 

 9  back in 2003.

10          And that's the kind of conduct that the Supreme 

11  Court has frowned upon as unenforceable midnight 

12  contracts and the contracts before you today, Your 

13  Honor, that's unclean hands.  

14          And that's not the only unclean hands you're 

15  going to hear about during the testimony today.

16          The fourth and final important issue today is 

17  that there's no immediate or irreparable harm to 

18  plaintiffs caused by Resolution 36 or Resolution 37 or 

19  talking and listening about the possibility of reducing 

20  the hotel tax collection area.

21          Just look at the cost estimates you'll be 

22  hearing about for this project.  When it started in 

23  1999, the estimate was 75 million.  In November of 2004, 

24  the estimate was reported as $129 million.  Now, at that 

25  point, November of 2004, the current Board had been in 
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 1  office for almost a year.  They started in January.  And 

 2  in November of 2004, they're there for about a year.  

 3  The costs have gone up to 129 million.  

 4          The Commissioners have done nothing during that 

 5  year.  They weren't asked to do anything with respect to 

 6  the convention center project.  So they can't blame that 

 7  increase from 75 million to 129 million on this Board of 

 8  Commissioners.

 9          Then, in July of '05, there was a new estimate 

10  that went up by 5 million, $134 million.  Well, the 

11  Commissioners didn't do anything in that interlude to 

12  cause this increase in $5 million.  So they blame that 

13  increase to 134 million on the Commissioners.  That was 

14  the last reported cost estimate until they went to bid 

15  this May.  

16          So they went almost a year from the last 

17  estimate to when they go to bid.  And what happened?  

18  Well, their bids were $25 million over their estimate 

19  from a year earlier, that they're blaming on the 

20  Commissioners on Regulation 36 and 37, and talking about 

21  possibly changing the area of the hotel tax; however, 

22  the bids were received May 17th.  

23          Commissioner Henderson didn't start talking 

24  about possibly changing the area of the hotel tax until 

25  two weeks later, May 31st.  You can't blame her for 
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 1  that, for that overbudget bid.

 2          Resolution 37 was May 24th, a week after the 

 3  bids were received.  Once again, how can you blame the 

 4  Commissioners for the bids coming in $25 million too 

 5  high?  Resolution 36, that was a week before.  

 6          So apparently what they're gonna try to 

 7  convince you, Your Honor, is that Resolution 36, passed 

 8  a week before, is what caused $25 million being bid 

 9  above and beyond their estimate from the week before.

10          And even if they can do that, Your Honor, they 

11  still don't get preliminary injunctive relief.  Because 

12  guess what?  They fixed the problem.  They're going to 

13  have High Construction, who has been involved in this 

14  project all along, bid on -- now that they're rebidding 

15  the key contracts, that constitutes 93 percent of this 

16  $25 million over.bid, High Construction is gonna bid on 

17  that, because they wanted to make sure they had someone 

18  who knew the project inside and out and who wasn't going 

19  to be unduly affected by the Commissioners' actions.

20          They've taken care of the problem.  They don't 

21  need an injunction.  They've got someone who is not 

22  going to be affected by the Commissioners' actions, so 

23  there's no need for injunctive relief.

24          And so those are the four key issues, all of 

25  which we think are simple, straightforward and should 
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 1  lead the Court to deny these motions.

 2          Now, we had prepared a notebook of all the 

 3  exhibits and I've shared those with counsel and provided 

 4  one to the court reporter and I have a book for you and 

 5  your clerk, if I may come forward.

 6          THE COURT:  Thank you.

 7          MR. KELIN:  Thank you, Your Honor.

 8          THE COURT:  Thank you, Mr. Kelin.  

 9          All right.  Are you ready to call your first 

10  witness?

11          MR. FENNINGHAM:  I am, Your Honor.  Preliminary 

12  to that, while I do not object to Mr. Kelin's notebook, 

13  because it does not contain all of the financing 

14  documents, Your Honor, I intend to proceed with the 

15  introduction of the petitioner's exhibits.

16          THE COURT:  Okay.

17          MR. FENNINGHAM:  And if I may approach the 

18  court reporter, Your Honor, I'll provide what will be 

19  Exhibits A-1 through A-12.  'A' being the Authority, if 

20  that's appropriate.

21          THE COURT:  A-1 through 12?

22          (Authority's Exh. Nos. 1 - 12 marked.)

23          MR. FENNINGHAM:  And Your Honor, the Authority 

    calls as its first witness, David Hixson.  

24  

                        DAVID HIXSON, 

25  Called as a witness, being duly sworn or affirmed, was 

              examined and testified as follows:
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 1                             

 2                    DIRECT EXAMINATION

 3  BY MR. FENNINGHAM:

 4      Q.   State your name.  

 5      A.   David Hixson, H-i-x-s-o-n.

 6      Q.   What is your current employment position, 

 7  Mr. Hixson?

 8      A.   I am the executive director of Lancaster County 

 9  Convention Center Authority.

10      Q.   When were you first hired to be the Authority's 

11  executive director?

12      A.   I was hired July 9th, 2003.

13      Q.   And in the context of your position, are you 

14  the chief executive officer responsible to report to the 

15  seven-member authority board?

16      A.   That's correct.

17      Q.   Do you report on the day-to-day activities of 

18  the Convention Center Authority?

19      A.   Correct.

20      Q.   What is the statutory mission of the Authority?

21      A.   The statutory mission of the Authority is to 

22  finance, build and operate a successful convention 

23  center in Lancaster.

24      Q.   And the project as it is currently designed is 

25  contemplated to place the convention center at the Penn 
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 1  Square location, the Watt & Shand building in downtown 

 2  Lancaster?

 3      A.   That is correct.

 4      Q.   When you were hired in 2003, was the -- the 

 5  Authority involved in litigation over the 

 6  constitutionality of the hotel room rental tax?

 7      A.   It was.

 8      Q.   And do you know when that litigation was 

 9  concluded, if it was?

10      A.   It was in August of 2003.

11      Q.   Describe generally the efforts you were 

12  personally involved in to advance the project following 

13  the conclusion of what has been referred to as the bold 

14  litigation in August of 2003.  

15      A.   As newly-hired executive director, the first 

16  thing I did was sit down with the advisory team, which 

17  includes Tom Beckett as our financial advisor, Tom was 

18  with Fairmount Capital Associates at the time.  

19           The determination was made that it was 

20  critical, given that the litigation was now over, that 

21  the Authority proceed with locking its financing in 

22  place.  

23           At that time, Mr. Beckett recommended to the 

24  Authority and I that we seek a guarantee in order to 

25  maximize the capacity at the bond market, which without 
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 1  the guarantee, was 25 million; with a guarantee could 

 2  get us near 40 million.  

 3           I recall at that time he recommended we could 

 4  either go with the County or the City as a municipal 

 5  entity.  

 6           At that point in time, given the stronger bond 

 7  rating of the County, he recommended that we seek out 

 8  the County and we did so.

 9          The Board of Commissioners at that time was 

10  receptive to the Authority approaching it in regards to 

11  a guarantee.  We made a presentation to the County.  

12  That Board of Commissioners agreed with us.  They 

13  approved a guarantee and we completed our financing in 

14  December of 2003.

15      Q.   Was the Authority at the same time, in the fall 

16  of 2003, in the process of attaining funding for the 

17  project from the Commonwealth of Pennsylvania?

18      A.   It was.  We had a letter of commitment for a 

19  $15 million redevelopment assistance capital program 

20  grant that went through Governors Ridge, Schweiker and 

21  then Rendell.  

22      The Commonwealth was supportive but they wanted to 

23  see some type of ability from the Authority to provide 

24  matching funds to satisfy requirements within the grant 

25  application.
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 1      Q.   Was -- was the Authority, in late 2003, seeking 

 2  local governmental assistance to advance the funding 

 3  with both the state and with local -- with the local 

 4  county?

 5      A.   Correct.  Because if you look at that time, on 

 6  the Authority's side of the ledger, we really had two 

 7  main tronches of funding.  One was the bond issue; the 

 8  other was the $15 million RCAP grant.

 9          By moving forward at that time, the litigation 

10  was over, obviously we couldn't move forward with the 

11  litigation still ongoing.  

12          Once it was lifted, at that point, we really 

13  saw it as a $30 million business issue for the 

14  Authority.  

15          One, securing the $15 million commitment from 

16  the Commonwealth of Pennsylvania through the grant; the 

17  other, the $15 million additional capacity we generated 

18  at the bond market by obtaining the County guarantee.

19      Q.   So to understand those two tronches, as you use 

20  that term, the assistance, the local governmental 

21  assistance in the financing of the project at that time 

22  was through the guarantee sought from the County of 

23  Lancaster?

24      A.   Correct.

25      Q.   Did the Authority's board convene a special 
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 1  meeting this year, June 13th, 2006?

 2      A.   Yes, it did.

 3      Q.   And what was the purpose of the special 

 4  meeting?

 5      A.   To initiate litigation.

 6      Q.   And did the full -- did the Board authorize the 

 7  filing of this current lawsuit to which we're here this 

 8  morning?

 9      A.   The Board did.  The Board did, yes.

10      Q.   Did you verify the complaint and the petition 

11  after the Authority's Board approved the filing of this 

12  action in court?

13      A.   I did.

14      Q.   Appended to the Authority's complaint as 

15  Exhibit A is the -- is a county guarantee agreement 

16  dated December 15, 2003.

17          Is that the form of the local county assistance 

18  that you've referred to in your testimony?  

19      A.   It is.

20      Q.   And also appended to the Authority's complaint 

21  as Exhibit I is an affidavit of Thomas K. Beckett, Jr., 

22  dated June 8th, 2006.  

23      Is that Thomas Beckett the financial advisor that 

24  you referred to in your testimony?

25      A.   He is, yes.
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 1      Q.   What is his role -- his current role or 

 2  position with regard to the Authority?

 3      A.   He remains our financial advisor.

 4      Q.   Has Mr. Beckett been the financial advisor from 

 5  the time that you were first hired to the present?

 6      A.   Yes, he has.

 7      Q.   To whom does Mr. Beckett report with regard to 

 8  his efforts to advance the financial interests of the 

 9  Authority and the project?

10      A.   On a day-to-day basis, he reports to me as the 

11  executive director.

12      Q.   Within paragraph 16 of the Authority's 

13  complaint -- 

14           MR. FENNINGHAM:  Which if I may, Your Honor, 

15  may I approach the witness?

16          THE COURT:  Yes, you may.

17  BY MR. FENNINGHAM:

18      Q.   Mr. Hixson, let me first just confirm by 

19  reference to page 44 of the complaint, is that your 

20  signature on the verification page?

21      A.   It is.

22      Q.   And would you state the date?

23      A.   6-13, 2006.

24      Q.   If I refer you to pages 9 and 10 of the 

25  Authority's complaint in this matter, and paragraph 16, 
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 1  does that contain a listing of subparagraphs A through W 

 2  of documents?

 3      A.   Yes.

 4      Q.   And can you describe the nature or the scope of 

 5  those documents for Your Honor?

 6      A.   Yeah.  Those are the documents that essentially 

 7  encapsulate the commitments of the respective parties 

 8  towards finalizing the guarantee and the commitment to 

 9  proceed with the financing of the bond issue for the 

10  Convention Center Authority.

11      Q.   Have you, as executive director, had occasion 

12  to review those 2003 financing documents at various 

13  times?

14      A.   Yes.

15          MR. FENNINGHAM:  Your Honor, I would proceed to 

16  utilize Exhibits A-1 through A-12, if I may.

17          THE COURT:  All right.

18          MR. FENNINGHAM:  They've been previously 

19  marked.

20          THE COURT:  I'm assuming that the authenticity 

21  of those documents would be the subject of a 

22  stipulation?  

23          MR. KELIN:  Agreed.

24          THE COURT:  Thank you.

25  BY MR. FENNINGHAM:
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 1      Q.   Mr. Hixson, if you would refer to, I believe, 

 2  Exhibit A-6, which is the County guarantee agreement.  

 3           MR. FENNINGHAM:  And for cross reference, Your 

 4  Honor, that's Exhibit A to the Authority's complaint.

 5          Do you have -- may I stand over here, Your 

 6  Honor?

 7          THE COURT:  Yes, you may.

 8          MR. FENNINGHAM:  Thank you.

 9  BY MR. FENNINGHAM:

10      Q.   Do you have an understanding of the scope of 

11  the County guarantee obligation under the executed 

12  guaranteed?

13      A.   I'm trying to locate A-6 here.

14      Q.   Let me assist.  

15           Let me repeat, do you have an understanding of 

16  the scope of the County guarantee agreement marked as 

17  Exhibit A-6?

18      A.   I did.

19      Q.   Could you describe your understanding?

20      A.   My understanding is that the County guarantee 

21  is irrevocable, absolute and unconditional.

22      Q.   Does your understanding -- do you have an 

23  understanding of whether the County guarantee agreement 

24  applies to the Series 2003 bonds sold to Citizens Bank?

25      A.   Yes, by definition of the bonds it does.
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 1      Q.   And do you have an understanding whether the 

 2  County guarantee obligation and the County guarantee 

 3  agreement applies to subsequent bondholders to the 

 4  extent that the Citizens Bank Series 2003 bonds are 

 5  refunded?

 6      A.   Right.  By the same definition, I do.

 7      Q.   Would you refer, please, to the first whereas 

 8  clause on the first page of Exhibit A-6?

 9      A.   Yes.

10      Q.   And I'll point to you, do you see in 

11  parenthetical note, the definition in quotes, of the 

12  word bonds?

13      A.   I do.

14      Q.   And would you read for the Court what follows 

15  that -- that quotation?

16      A.   Which term shall include any bonds subsequently 

17  issued under the indenture hereinafter identified to 

18  refund said series of 2003.

19      Q.   And is it your understanding that that 

20  description encompasses the remarketing of the 2003 

21  bonds to subsequent bondholders?

22      A.   That is my understanding, yes.

23      Q.   Is there any other understanding that you have 

24  with regard to the scope of the County guarantee 

25  agreement?
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 1      A.   No.  As I stated earlier, my understanding is 

 2  it's irrevocable, unconditional and absolute.

 3      Q.   If I may, Your Honor, I'll show the -- the 

 4  witness, Mr. Hixson, paragraph 18 of the Authority's 

 5  complaint.  

 6      And ask you if there's any economic indication of 

 7  the scope of the County obligation?

 8      A.   Would you like me to read it?

 9      Q.   Well, just state your understanding of the 

10  economic scope of the County obligation.  And, again, 

11  I'm using that phrase as it's used in the guarantee 

12  agreement, capital C, capital O, county obligation?

13      A.   Well, as I look at that particular number, the 

14  obligation is capped at -- it cannot exceed 1.5 million 

15  approximately.

16      Q.   On an annual basis?

17      A.   On an annual basis, correct.

18      Q.   As part of the structure -- as part of the 

19  structure of the 2003 bond financing, in connection with 

20  the County guarantee agreement, did the Authority enter 

21  into what is titled as a reimbursement agreement, which 

22  you'll find marked as exhibit A-7?

23      A.   Yes, it does.

24      Q.   And do you have an understanding of the scope 

25  of the Authority's reciprocal obligations under the 

                                                                     4

 1  provisions of the reimbursement agreement?

 2      A.   I do.

 3      Q.   Would you turn to section 4 or paragraph 4 of 

 4  that agreement?

 5      A.   Entitled obligations absolute?

 6      Q.   Yes.

 7      A.   Yes.

 8      Q.   Does the express provisions of that document 

 9  obligate the Authority in an irrevocable, absolute and 

10  unconditional manner reciprocal to the County's 

11  guarantee action?

12      A.   Yes, it does.

13      Q.   Similarly, as part of the 2003 bond 

14  restructuring with the County guarantee, do you have an 

15  understanding as to the hotel tax payment acknowledgment 

16  agreement, which is marked for identification as Exhibit 

17  A-5?

18      A.   I do.

19      Q.   Would you please turn to section 4?  

20           Does that appropriately describe your 

21  understanding of the scope of that obligation?

22      A.   Section 5?

23      Q.   Section 4.

24      A.   I'm sorry.  4.  It does, yes.

25      Q.   Would you read that provision for the benefit 
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 1  of the Court?

 2      A.   Sure.  The foregoing directions are irrevocable 

 3  and shall not be subject to modification by the 

 4  Treasurer or the County, unless consented to by the 

 5  trustee, the bank, as long as any bonds are secured by a 

 6  letter of credit under the indenture and the Authority.

 7      Q.   So is it your understanding that the structure 

 8  of this 2003 financing was within those documents 

 9  referred to irrevocable, absolute and unconditional?

10      A.   Yes.

11      Q.   To your knowledge, was the 2003 bond financing 

12  in connection with Citizens Bank consummated after the 

13  documents were executed?

14      A.   It was.

15      Q.   And would you please refer to exhibits A-10, 11 

16  and 12 that are marked for identification this morning.          

17           Would you just identify A-10 for the Court?

18      A.   A-10 is receipt of trustee.

19      Q.   And does that memorialize the receipt by the 

20  trustee under the trust indenture of the 40 million net 

21  proceeds?

22      A.   It does.

23      Q.   And Exhibit A-11, would you describe that 

24  document for the Court?

25      A.   Receipt of purchase price.
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 1      Q.   And does that describe or memorialize a receipt 

 2  by the Authority of the funds generated by the $40 

 3  million bond financing?

 4      A.   It does.

 5      Q.   And I guess finally, would you refer to Exhibit 

 6  A-12, which is identified by its title as the closing 

 7  statement?

 8      A.   Yes.

 9      Q.   Does that memorialize the disposition of the 

10  2003 bond financing funds?

11      A.   Yes, it does.

12      Q.   Is there a document attached to Exhibit A-12 as 

13  part of the document?

14      A.   Let me see the exhibit.

15      Q.   All right.  It's not there.  

16           MR. FENNINGHAM:  Your Honor, I'll have to 

17  supplement that.  Excuse me.

18  BY MR. FENNINGHAM:

19      Q.   As part of the bond financing documents, and 

20  I'm showing you what's been marked for identification as 

21  A-8, did you understand that the County had retained 

22  special bond counsel in 2003?  

23      A.   Yes.

24          MR. FENNINGHAM:  Your Honor, may I add to 

25  Exhibit A-12 a -- what was part of the original closing 
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 1  statement identified as Exhibit A?

 2          THE COURT:  Any objection, Mr. Kelin?

 3          MR. KELIN:  No.  No objection.

 4          THE COURT:  All right.  You may add that.

 5          MR. FENNINGHAM:  Thank you.

 6  BY MR. FENNINGHAM:

 7      Q.   Now, let me go back, Mr. Hixson, in connection 

 8  with exhibit A-12.  As part of the original closing 

 9  statement, was there an attachment, Exhibit A?

10      A.   Yes.

11      Q.   And does that record and memorialize 

12  disbursements in connection with the closing costs for 

13  the 2003 bond financing?

14      A.   It does.

15      Q.   Is there an indication of receipt of funds by 

16  the County's special bond counsel?

17      A.   Yes.

18      Q.   And that firm was Leisawitz Heller Abramowitch 

19  & Phillips, PC, law firm?

20      A.   Yes.

21      Q.   So I ask you to review Exhibit A-8 marked for 

22  identification.  It is on the letterhead of that law 

23  firm.  It's a letter dated December 16th, 2003.  

24      Do you have an understanding of what that document 

25  is?
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 1      A.   It's the opinion letter of the special counsel 

 2  to the County.

 3      Q.   Is that opinion letter addressed to various 

 4  addresses?

 5      A.   It is.

 6      Q.   Is one of those addressees the County of 

 7  Lancaster?

 8      A.   Yes.

 9      Q.   And is another the Lancaster County Convention 

10  Center Authority?

11      A.   Yes.

12      Q.   And the third is the Trustee Manufacturers and 

13  Traders Trust Company?

14      A.   Yes.

15      Q.   Why was the bond financing involving Citizens 

16  Bank of Pennsylvania as the bond purchaser and the 

17  execution and exchange of all of these related bond 

18  financing documents, A-1 through A-12, completed in 

19  December of 2003?

20      A.   Again, it was really twofold.

21          The first was to demonstrate to the 

22  Commonwealth of Pennsylvania, who had indicated through 

23  a letter of commitment, but to demonstrate to them that 

24  they -- we had the dollars to the -- the matching funds, 

25  if you will, to go ahead and execute a contract with the 
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 1  Commonwealth of Pennsylvania; said contract we executed 

 2  in March of 2004.

 3          The other was to maximize the capacity at the 

 4  bond market in order for us to get another $15 million.  

 5  So essentially, as I had indicated, if you take the 

 6  securing of the $15 million state grant and you add to 

 7  that the $15 million additional at the bond market, it 

 8  was a $30 million economic issue for the Convention 

 9  Center Authority and the project.

10      Q.   Now, let me try to isolate on this second 15 

11  million that you've referred to, just so we're all 

12  clear.

13          Did you have an understanding that without the 

14  County guarantee agreement and obligation, what was the 

15  scope of the financing that the Authority could obtain 

16  in 2003 in connection with the bond issuance?  

17      A.   What was the scope of the financing with the 

18  guarantee?

19      Q.   Without the guarantee.

20      A.   Without the guarantee it was roughly $25 

21  million.

22      Q.   And is it -- is it the ratio that with the 

23  County guarantee, agreement and obligation, that the 

24  bond financing was raised to $40 million?

25      A.   That's correct.  Our capacity at the bond 
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 1  market was expanded from 25 to 40 million.

 2      Q.   So it's that difference, it's that $15 million 

 3  that was added to the financing?

 4      A.   Correct.

 5      Q.   For the project?

 6      A.   Correct.

 7      Q.   And then the other 15 million was -- was an 

 8  inverse order the matching funds in a sense from the 

 9  Commonwealth?

10      A.   Right.  And 90 days later we received an 

11  executed contract from the Rendell Administration.

12      Q.   All right.  Now, you heard Mr. Kelin give his 

13  opening statement.

14          Was there an understanding that if the 

15  Authority proceeded in 2003, in the fall, that the Board 

16  of Commissioners would be receptive to assisting the 

17  Authority?  

18      A.   Yes.

19      Q.   And so was a decision made to proceed to 

20  address the Board of Commissioners in regard to the 

21  financing plan?

22      A.   A decision was made to do that.

23      Q.   And, again, the -- the reference you made to 

24  March of 2004, the Authority actually received a state 

25  grant, I believe you referred to it as an RCAP program 
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 1  grant?

 2      A.   Right.  It's an executed contract.

 3      Q.   From the period following December 15, 2003, 

 4  the date of the financing agreements, including the 

 5  guarantee agreement, to roughly May 10 of this year, 

 6  2006, did anyone tell you that the County guarantee 

 7  agreement was not valid regardless of the reason?

 8      A.   No.

 9      Q.   Conversely, was there ever a time, to your 

10  personal knowledge, that either or both of the two 

11  defendant commissioners, Mrs. Henderson and 

12  Mr. Shellenberger, acknowledged the existence and 

13  validity of the County guarantee agreement in connection 

14  with the Authority's 2003 bond financing?

15      A.   Yes.

16      Q.   Could you explain?

17      A.   I don't have the exact date, Your Honor.  It 

18  was in the spring of 2004, I want to say April of 2004, 

19  that there was a meeting in the mayor's conference room 

20  with many community leaders and political leaders, as 

21  well as a representative from the governor's office, 

22  Larry Segal.  At that meeting, we explained to Mr. Segal 

23  the issue we were having as it relates to a gap.  At 

24  that meeting, Mr. Segal indicated to the room, which 

25  included the mayor, Senator Armstrong, Representative 
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 1  Sturla, the three commissioners, representatives for 

 2  both the Authority and Penn Square Partners, Mr. Segal 

 3  indicated to the room that the governor was willing to 

 4  help, but he wanted to see more local commitment or more 

 5  local pain, as he described it.  

 6           At that meeting, Commissioner Henderson 

 7  acknowledged that the County, had, in fact, guaranteed 

 8  the bond issue for the Convention Center Authority.

 9      Q.   Did anyone in that meeting question whether the 

10  County guarantee agreement was valid and enforceable at 

11  that time?

12      A.   No.

13      Q.   And to your understanding, was Commissioner 

14  Henderson responding to Mr. Segal in such a way that 

15  affirmed the County obligation?

16      A.   Yes.

17      Q.   Did Commissioner Shellenberger make any comment 

18  one way or the other at that meeting?

19      A.   No.

20      Q.   He did not object to reference to the County 

21  guarantee agreement?

22      A.   No.

23      Q.   Have you taken any action currently with regard 

24  to the remarketing of the Series 2003 bonds either in 

25  connection with the Authority's advisers or any other 
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 1  action?

 2      A.   Given the juncture of the project and where 

 3  we're at right now with the completion of design and 

 4  working through the bidding process and other issues, I 

 5  have instructed the financial advisor to work on 

 6  completing the financing in the very near future.

 7      Q.   Has Mr. Beckett -- are you referring to 

 8  Mr. Beckett -- 

 9      A.   I am.

10      Q.   -- as the financial advisor?

11      A.   I am.  Yes.

12      Q.   Has he reported to you currently his efforts, 

13  if any, and what result, if any?

14      A.   Mr. Beckett, I think, had been very diligent in 

15  his efforts by virtue of the reports that he has 

16  provided to me and the Authority.

17          He has indicated to me that given the current 

18  environment that we are now operating in, that it has 

19  become extremely difficult to work with bond insurers or 

20  banks who may provide a letter of credit for our banks 

21  in order to complete the deal that would enable us to 

22  refinance our bonds later this year.

23      Q.   When you use the term deal, do you mean the 

24  remarketing of the Series 2003 bonds?

25      A.   The remarketing of the bonds, yes.
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 1      Q.   And did Mr. Beckett -- or do you have an 

 2  independent understanding of the difficulties and the 

 3  reason for the difficulties that exist today?

 4      A.   Yeah.  I mean, primarily, we have a situation 

 5  in which the County Commissioners have created an 

 6  environment, I think it's actually poisoned the 

 7  environment in order for us to complete our financing, 

 8  by virtue of Resolutions 36 and 37, and by virtue of 

 9  their threats in a public forum to re-examine and shrink 

10  the market area, which would diminish the hotel room 

11  tax, which is the life blood of the Convention Center 

12  Authority.  

13          MR. FENNINGHAM:  Your Honor, if I may.

14          Your Honor, may I have these two documents 

15  marked as Exhibits 13 and 14?  They are Resolutions 36 

16  and 37.  

17          Your Honor, they're also in Mr. Kelin's 

18  notebook.

19          THE COURT:  I think they're all over the place 

20  here.  

21          (Applicant's Exh. Nos. 13 and 14 marked.)

22  BY MR. FENNINGHAM:

23      Q.   Mr. Hixson, you've been handed what's been 

24  marked for identification as Exhibit A-13.  

25           Would you just describe that?
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 1      A.   Yeah, A-13 is Resolution Number 36 of 2006, 

 2  adopted by the Board of Commissioners.

 3      Q.   And is it your understanding that that 

 4  resolution was adopted on May 10 of this year?

 5      A.   Yes, that's my understanding.

 6      Q.   Do you have an understanding or do you know 

 7  that Commissioner Henderson began discussing the subject 

 8  matter of Resolution 37 in early May of 2006?

 9      A.   Yes.

10      Q.   And the document marked for identification as 

11  Exhibit A-14, would you describe that, please?

12      A.   A-14 is Resolution Number 37 of 2006, adopted 

13  by the Lancaster County Board of Commissioners.

14      Q.   And would you turn to the last page of that 

15  document?

16      A.   Yes.

17      Q.   And would you refer to the last subject -- 

18  subparagraph of Resolution 37?

19      A.   Yes.

20      Q.   Do you have an understanding of that paragraph 

21  indicating current determinations by the Board of 

22  Commissioners, at least commissioners Henderson and 

23  Shellenberger, with regard to the County obligation 

24  under the County guarantee agreement?

25      A.   Yes.
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 1      Q.   What is that understanding?

 2      A.   That they would move not to allow the 

 3  attachment of the guarantee once we move forward with 

 4  the remarketing of our bonds.

 5      Q.   And does that resolution -- that is, official 

 6  resolution of this Board of Commissioners by a 

 7  two-to-one vote, does that direct any action by any 

 8  employee of the County?

 9      A.   Does it direct -- it directs the chief clerk to 

10  advise the LCCA bond indenture trustee, Citizens Bank, 

11  and other relevant parties of this determination of the 

12  Board of Commissioners.

13      Q.   Of what?

14      A.   Their -- their intent not to allow the 

15  attachment of the County guarantee to any LCC 

16  obligation, other than the Citizens Bank bond secured by 

17  the escrow.

18      Q.   And is it your understanding that if that is 

19  allowed to be carried forward by this Board of 

20  Commissioners, that it would lock the guarantee 

21  agreement to only Citizens Bank of Pennsylvania?

22      A.   That's my understanding.

23      Q.   And do you have an understanding that the term 

24  or tenure of the bond financing with Citizens Bank has 

25  an expiration date?
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 1      A.   Yes, I am aware of that.

 2      Q.   And what is that expiration date?

 3      A.   December 1st, 2006.

 4      Q.   Can the Series 2003 bonds be remarketed without 

 5  the County guarantee?

 6      A.   No, they cannot.

 7      Q.   Can the Authority obtain a guarantee sufficient 

 8  to remarket the County guarantee bond other than the 

 9  County of Lancaster?

10      A.   No, it cannot.

11      Q.   If the Authority cannot remarket the 2003 

12  bonds, what is the impact as it is currently designed?

13      A.   The project cannot move forward.

14      Q.   If the Commissioners, particularly 

15  Mrs. Henderson, proceeds with efforts to reduce or 

16  diminish the market area of Ordinance 45 of 1999 and -- 

17  are you familiar with that subject?

18      A.   I am familiar with that subject.

19      Q.   What is the market area under Ordinance 45 of 

20  1999?

21      A.   It is the County of Lancaster.

22      Q.   It's not just the City of Lancaster?

23      A.   Correct.  It is the entire county.

24      Q.   The entire county.  

25      And if they proceed, those two commissioners, the 
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 1  defendant commissioners, to reduce or diminish the 

 2  market area relating to the hotel room rental tax, what 

 3  is the impact on the project?

 4      A.   The impact is it would diminish the hotel room 

 5  tax and put us on the road to insolvency as an 

 6  Authority.  

 7      Q.   Do you have an understanding as to if the bond 

 8  financing documents addressed the hotel room rental tax 

 9  as a stream of revenues for the Authority?  

10      A.   Yes.

11      Q.   In 2003?

12      A.   Right.

13      Q.   What's your understanding?

14      A.   My understanding is that our bonds are secured 

15  by that hotel room tax.  It's a pledge.  The hotel room 

16  tax is the life blood of the Convention Center 

17  Authority.  It pays our operations, and it also serves 

18  as the security for us to do our bond issue, which we 

19  did.

20      Q.   And would the hotel room rental tax be the 

21  source of revenues for the Authority to cover or pay the 

22  debt service associated with the 2003 remarketing of the 

23  bonds?

24      A.   Correct.  Right.

25      Q.   Will this have any impact as far as the -- any 
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 1  diminishment of the hotel room rental tax as an income 

 2  stream to the Authority, will that have any impact on 

 3  the Authority's funding commitments from the 

 4  Commonwealth of Pennsylvania?

 5      A.   I believe that it will.

 6      Q.   Was this a subject -- was this a subject 

 7  discussed in April of 2004 when the local governmental 

 8  officials met with Mr. Segal?

 9      A.   Mr. Segal and the administration were under the 

10  impression, and rightfully so, that the 40 million bond 

11  issue was in place by virtue of the guarantee that was 

12  granted in October of 2003 and the bond issue that was 

13  completed in December of 2003.

14          So they're working under the assumption that 

15  that will be there.

16      Q.   And is your understanding that the County 

17  guarantee obligation under the guarantee agreement is 

18  part and parcel of the hotel room rental tax income 

19  stream?  In a sense, are they tied together?

20      A.   They are tied together, yes.

21      Q.   Will the Authority lose the economic 

22  opportunity necessary to fulfill its statutory mission 

23  if the commissioners' actions in adopting Resolutions 36 

24  and 37 and in threatening to reduce the market area of 

25  the hotel room rental tax, if those actions are not 
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 1  precluded?

 2      A.   We cannot move forward and essentially, we will 

 3  not be able to fulfill the statutory mission of the 

 4  Authority.

 5      Q.   To your knowledge, as executive director of the 

 6  Authority, could the Authority simply calculate money 

 7  damages that it could seek to recover?

 8      A.   No.

 9      Q.   And why not?

10      A.   We wouldn't be -- because we would not be able 

11  to fulfill the mission of this Authority.

12      Q.   And that is to construct a convention center as 

13  designed currently with regard to Penn Square?

14      A.   To design, construct and operate a successful 

15  convention center.  Right.

16          MR. FENNINGHAM:  Thank you.  I have no further 

17  questions at this time.

18          THE COURT:  All right.  Mr. Pittinsky.

19          MR. PITTINSKY:  I have no questions.

20          THE COURT:  Thank you.  Mr. Kelin?  

21          MR. KELIN:  Your Honor, would that be a 

22  convenient time to stay a short break?  

23          THE COURT:  I was planning on going a little 

24  bit longer.

25          MR. KELIN:  That's fine.
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 1          THE COURT:  I'd like to, at least, finish up 

 2  the witnesses.

 3           MR. KELIN:  All right.  Thank you, Your Honor.  

 4                     CROSS EXAMINATION

 5  BY MR. KELIN:

 6      Q.   Good morning, Mr. Hixson.  

 7      A.   Good morning.

 8      Q.   What Mr. Fenningham marked as Exhibit A-8 is 

 9  the opinion letter from the County's special counsel 

10  that you mentioned earlier.  

11      Could you get that before you, please?

12      A.   Okay.  I have it.

13      Q.   And would you please -- and you had indicated 

14  that the Authority was one of the recipients of that 

15  letter, correct?

16      A.   Correct.

17      Q.   And so the Authority relied upon this letter, 

18  correct?

19      A.   Yes.

20      Q.   Would you turn to page 3 of the letter, please?

21          Paragraph 3 at the middle of the page, where 

22  the opinion is rendered that the guarantee agreement -- 

23  and it lists some other documents --

24      A.   Yes.

25      Q.   Delivered by, on behalf of the County, has been 
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 1  duly authorized and approved.  

 2           Do you see that?

 3      A.   Yes, I do see that.

 4      Q.   Okay.  So the Authority relied upon that 

 5  opinion by the County's special counsel, correct?

 6      A.   Correct.

 7      Q.   Okay.  And if that turned out to be incorrect, 

 8  don't you understand that the Authority would have 

 9  action against the County's special counsel?

10          MR. FENNINGHAM:  Objection, Your Honor.  That's 

11  beyond the scope of this proceeding.

12          THE COURT:  I disagree.  Overruled.

13          THE WITNESS:  Could you repeat the question, 

14  Mr. Kelin?

15          MR. KELIN:  Yes.

16  BY MR. KELIN:

17      Q.   If that representation in the County's special 

18  counsel's opinion letter that the Authority relied upon 

19  is incorrect, wouldn't the Authority have action against 

20  the County's special counsel for having relied upon a 

21  mistaken representation?

22      A.   Well, you're asking me to render a legal 

23  opinion which I would want to obviously confer with my 

24  team before any decision was made; and, number two, the 

25  Authority Board is the one that would authorize any 
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 1  action.

 2      Q.   So you don't have any understanding one way or 

 3  the other whether the Authority would have legal action, 

 4  is that your testimony?

 5      A.   I can't make that representation on my own 

 6  without the direction of my Board.

 7      Q.   You -- you mentioned before that the 2003 

 8  financing with Citizens Bank resulted in the sale of one 

 9  bond to Citizens Bank, correct?

10      A.   Correct.  A single bond purchaser, yes.

11      Q.   And that was $40 million, right?

12      A.   Correct.

13      Q.   And the Authority took those proceeds, less 

14  $423,000 of closing costs, and deposited the rest with 

15  Citizens Bank, right?

16      A.   Yes, Citizens Bank holds the bond.

17      Q.   And it's still there?

18      A.   Correct.

19      Q.   And how much of the 40 million is still there?

20      A.   We're probably in the neighborhood of 39 

21  million, I'm guessing.

22      Q.   So Citizens Bank at the time of the 2003 

23  transaction knew it was gonna be holding virtually all 

24  of the 40 million, correct?

25      A.   Correct.
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 1      Q.   Okay.  Didn't you understand that Citizens Bank 

 2  didn't need a county guarantee to agree to its part in 

 3  this role?

 4          MR. FENNINGHAM:  Objection to the form.  He's 

 5  asking this witness what Citizens Bank understood.

 6          THE COURT:  Overruled.

 7          THE WITNESS:  We could have proceeded.  We -- 

 8  we were under the mind-set that the Authority could have 

 9  proceeded without the guarantee, but, again, it became 

10  an economic and business issue for the Convention Center 

11  Authority at that time, because, one, it maximized our 

12  capacity, it being the guarantee, maximized our capacity 

13  at the bond market by $15 million, and the other thing 

14  was it demonstrated to the Commonwealth of Pennsylvania 

15  that we have funding that -- we have matching funds, and 

16  I think enabled within a 90-day period the executed 

17  contract from the Rendell Administration to come 

18  forward.

19  BY MR. KELIN:

20      Q.   Well, if you would listen to my question, 

21  please, I'm talking just about Citizens Bank.  I'm not 

22  talking about going out into the bond market and needing 

23  a guarantee for that.  Just Citizens Bank.  

24           You were going to sell a bond to Citizens Bank 

25  for 40 million and deposit the 40 million in Citizens 
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 1  Bank?

 2      A.   Right.

 3      Q.   Citizens Bank didn't need a guarantee, did it?

 4      A.   I don't believe they did, no.

 5      Q.   I'd like to switch topics a bit.

 6          The original cost estimate for the combined 

 7  hotel/convention center project in 1999 was 

 8  approximately 75 million, correct?  

 9      A.   Correct.

10      Q.   And then in in November of 2004, the Authority 

11  announced that the cost estimate had increased to $129 

12  million, correct?

13      A.   That's correct.

14      Q.   You don't blame the Commissioners for that cost 

15  increase, do you?

16      A.   I blame the delays in the project as escalating 

17  the costs in order to complete it.

18      Q.   Would you please answer my question, sir.

19          You don't blame -- 

20          MR. FENNINGHAM:  He is answering the questions, 

21  Your Honor.

22          THE COURT:  Not exactly.

23  BY MR. KELIN:

24      Q.   Mr. Hixson, my question is:  You don't blame 

25  the County Commissioners?  You don't blame Commissioners 
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 1  Shellenberger and Henderson specifically for that cost 

 2  increase, correct?

 3      A.   As we move through 2004, obviously, we had a 

 4  number of people at the table helping us to navigate 

 5  this project.  

 6           The Commissioners certainly were at the table 

 7  at that point in time and could have enhanced our 

 8  ability to get the project done.

 9      Q.   What did the Commissioners -- did you ask the 

10  Commissioners to do anything before November, 2004, that 

11  they failed to do?

12      A.   No, we did not.

13      Q.   So you don't blame them for the cost increase 

14  that led to the $129 million new increased cost estimate 

15  in November of 2004, correct?

16      A.   Not directly.

17      Q.   Then there was the next cost increase in July 

18  of 2005 to 134 million, correct?

19      A.   Yeah, that was -- we did a pricing exercise at 

20  the end of design/development, which was in that 

21  approximate time frame.

22      Q.   You don't blame the Commissioners for that 

23  additional $5 million cost increase, do you?

24      A.   Not at that point in time no.

25      Q.   Now, at the time of the announcement of the 
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 1  July, 2005 cost increase to $134 million, do you recall 

 2  making a statement to a reporter that you felt that 

 3  there was no more time for smoke and mirrors, it's time 

 4  for leadership, honesty and open lines of 

 5  communication?  

 6           Do you remember making that statement?

 7      A.   I do remember making that statement.  Yeah.

 8      Q.   Were you implying by that statement that 

 9  previously entities involved in the project had engaged 

10  in smoke and mirrors and did not show honesty?

11      A.   No, I was not.  I don't believe so.

12      Q.   Were you suggesting that all along, you and the 

13  Authority had engaged honestly and you were simply 

14  confirming your commitment to that?

15      A.   Yes.

16      Q.   Would you please -- the court reporter has a 

17  premarked book of exhibits that's before you.

18      A.   Okay.

19      Q.   Would you please turn to Exhibit 18?

20      A.   Okay.

21      Q.   And can you confirm that Exhibit 18 consists of 

22  some written answers to some questions that the County 

23  Commissioners had presented to the Authority and Penn 

24  Square Partners?

25      A.   Yes.
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 1      Q.   Okay.  Now, can you -- in March of 2005, Penn 

 2  Square Partners had requested that the County, as well 

 3  as the School district, approve what's called a TIF 

 4  allocation, correct?

 5      A.   That's correct.

 6      Q.   And the way a TIF would work is that instead of 

 7  paying taxes to the County and the School District and 

 8  the city, Penn Square Partners would pay taxes but those 

 9  taxes would go to a trustee who would, in turn, use 

10  those proceeds to pay for debt service on construction, 

11  correct?

12      A.   Correct.

13      Q.   So this would be a way to convert what would 

14  otherwise be real estate tax payments to pay debt 

15  service for construction, correct?

16      A.   Correct.

17      Q.   All right.  And do you recall that on March 

18  11th of 2005, that the County Commissioners issued 

19  written questions to Penn Square Partners and the 

20  Authority and requested written answers and those 

21  questions became known in the Lancaster community as the 

22  57 questions?

23      A.   Yes, I am aware of that.

24      Q.   And this was the Authority's attempt to 

25  respond, in writing, as had been requested, to some of 
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 1  the questions that you thought the Authority could 

 2  provide helpful information on; is that correct?

 3      A.   That's correct.

 4      Q.   Would you please flip forward -- these pages 

 5  aren't numbered, but it's the sixth sheet.  That says at 

 6  the back, LCCCA answers to question four convention 

 7  center.  

 8      Do you see that?  It's the sixth sheet from the 

 9  front, the back of that sheet.

10      A.   Is that at the top of the page?  

11           MR. KELIN:  your Honor, may I approach the 

12  witness?

13          THE WITNESS:  Here it is.  I have that, 

14  Mr. Kelin.  

15          Answers to question four convention center.

16  BY MR. KELIN:

17      Q.   Yes.  

18      A.   Yes, I got it.

19      Q.   Okay.  And is it not true that the questions 

20  that you show in these answers aren't necessarily the 

21  question that was asked, but is the Authority's attempt 

22  in good faith to frame what you thought might have been 

23  what the Commissioners were getting at and you're trying 

24  to be responsive?

25      A.   Correct.
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 1      Q.   And 4-A says, how much reliance should the 

 2  taxing bodies place on the studies that have been 

 3  completed, correct?

 4      A.   That's correct.

 5      Q.   And the reason you framed that was because the 

 6  Commissioners had raised concerns in their 57 questions 

 7  that the studies that have been done were done sometime 

 8  ago, PricewaterhouseCoopers did studies in 2000 and 

 9  2002?

10      A.   Uh-huh.

11      Q.   C.H. Johnson did a study in 2003, correct?

12      A.   Correct.

13      Q.   And here we are in the spring of 2005 and the 

14  Commissioners are raising questions both about 

15  methodology of the studies as well as on timeliness, 

16  correct?

17      A.   That's correct.

18      Q.   All right.  And you were trying to address that 

19  in this answer, right?

20      A.   Correct.

21      Q.   And you say in the first sentence, that the 

22  Authority believes the studies prepared by PWC -- that's 

23  PricewaterhouseCoopers, correct?

24      A.   Correct.

25      Q.   And CHJC, that's the Johnson firm, correct?
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 1      A.   C.H. Johnson, that's correct.

 2      Q.   To be credible, thorough and reflective of 

 3  current and prospective market conditions, correct?

 4      A.   That's correct.

 5      Q.   All right.  And that's what you were 

 6  representing to the Authority at that time, right?

 7      A.   That's correct.

 8      Q.   Okay.  Now, isn't the case, Mr. Hixson, that on 

 9  March 11th, 2005, the same day you received the 

10  Commissioners' written 57 questions, you received an 

11  e-mail from PricewaterhouseCoopers questioning the 

12  remaining credibility of its own studies, because it was 

13  untimely and changes that had occurred?

14      A.   I don't know if they used the term untimely 

15  changes that occurred.  I did receive an e-mail that 

16  day.

17      Q.   Would you please turn to Exhibit 23.  

18           Exhibit 23 is an e-mail to you from a gentleman 

19  named Robert Canton; is that correct?

20      A.   That's correct.

21      Q.   And Mr. Canton is from Price, Waterhouse, 

22  Coppers?  

23      A.   That's correct.  

24      Q.   And he was the author of the 2000 and 2002 

25  reports; is that correct?
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 1      A.   That's correct.

 2      Q.   And he was also an expert for the Authority at 

 3  the state court litigation brought by the group that's 

 4  been called the hoteliers in the litigation known as the 

 5  Bold Case?  

 6      A.   Correct.  

 7      Q.   He was your expert?

 8      A.   That's my understanding.  

 9      Q.   He was the Authority's expert, correct?  

10      A.   He performed a study for the -- for the 

11  Convention Center Authority, yes.

12      Q.   And testified in court, correct?

13      A.   My understanding, I was not a part of those 

14  proceedings.

15      Q.   Okay.  All right.  And Mr. Canton -- and this 

16  is March 11th, 2005, the same day of the commissioners' 

17  questions, correct?

18      A.   Yes.  I believe so.  Yes.

19      Q.   Yeah.  In fact, if you want to just flip back, 

20  keep a place at tab 23, but if you flip back to tab 17, 

21  do you see the letter from Commissioner Shellenberger 

22  dated March 11 and these are the 57 questions, correct?

23      A.   Right.

24      Q.   All right.

25      A.   And --
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 1      Q.   So the same day you get the questions, you get 

 2  an e-mail from Mr. Canton, and he says, Dave, I hope 

 3  it's not an inconvenience, but I need to ask that the 

 4  reference to our firm that is in your home page be 

 5  removed.  There are a couple of reasons I make this 

 6  request.

 7          Number one, it violates our agreement with the 

 8  Authority that you reference us without our consent.

 9          And then, number two, we wouldn't be able to 

10  give our consent given -- and then he puts in 

11  parenthesis, the figures where our firm is referenced 

12  relate to economic impact estimates.  

13          So he's saying, we wouldn't be able to give our 

14  consent to that, given that the building program upon 

15  which they are based has changed significantly.

16          And then he identifies what they had 

17  contemplated.

18      A.   Right.

19      Q.   And then he says, as you can see, this is very 

20  different from what is being built.  Do you see that?

21      A.   That's the statement he made, yes.

22      Q.   Okay.  And isn't it also true that in that same 

23  time frame, March, 2005, Mr. Canton suggested to you 

24  that the Authority allow PricewaterhouseCoopers do an 

25  updated study?
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 1      A.   Right 

 2      Q.   So he's telling you he doesn't want you to use 

 3  their name.  He's telling you that the building program 

 4  has changed.  And he's telling you that he thinks the 

 5  Authority should let PricewaterhouseCoopers do an 

 6  updated study, right?  

 7      A.   Right.

 8      Q.   Now, would you flip back to your answer to the 

 9  commissioners' questions at tab --

10      A.   Which tab was that?

11      Q.   That would be tab 18.  And, again, this is the 

12  answer to number 4.  

13      A.   Okay.  I have it.

14      Q.   How much reliance should the taxing bodies 

15  place on the studies that have been completed.

16          And you say, the Authority believes the studies 

17  prepared by PricewaterhouseCoopers and C.H. Johnson be 

18  credible thorough and reflective of current prospective 

19  market conditions.

20      A.   Correct.

21      Q.   Why didn't you tell the Commissioners that oh, 

22  by the way, PricewaterhouseCoopers doesn't believe that 

23  we should rely on its study anymore and thinks an 

24  updated study should be performed?  

25           If you were interested in giving honest 
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 1  answers, as you say you were, why didn't you tell that 

 2  to the Commissioners and the public?

 3      A.   Quite simply, we -- not we, the Authority 

 4  Board, various board members, because there's obviously 

 5  change on that Board, had made decisions based on 

 6  current information provided to move forward with this 

 7  project.  

 8           The project had proceeded to a point where we 

 9  had completed schematic design; we had completed a 

10  parking agreement; we obviously had completed our bond 

11  issue by virtue of the guarantee that was provided by 

12  the County.  

13           Now we are halfway through design/development 

14  and they want to us go back and relook at the studies 

15  and the market conditions.  

16           And at that point in time, it does not seem to 

17  be an appropriate time to undertake another feasibility 

18  study.

19      Q.   Now, Mr. Hixson, isn't it true that when in 

20  March 2005, Mr. Canton, your expert from 

21  PricewaterhouseCoopers, recommended an updated study, 

22  you didn't even tell your Board.  

23           You talked with some of your consultants and 

24  you and the consultants -- you wouldn't do the study, 

25  you didn't even tell the Board, your own Board, that 
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 1  Price, Waterhouse -- you did not tell your board that 

 2  PricewaterhouseCoopers was recommending a new study, 

 3  rather you talked with your consultants and decided not 

 4  to tell the Board isn't that correct?

 5      A.   The Board provides direction; it sets policy.  

 6  I manage the direction and I implement the policy.  The 

 7  Board had already decided to make a decision to go 

 8  forward with this project.  

 9      At that point in time, I was moving forward through 

10  the design/development, through finalizing the 

11  financing, through finalizing governing documents with 

12  the respective parties in order to get the project done.

13      Q.   And, therefore, because of those factors, when 

14  Mr. Canton recommended to you that the Authority 

15  authorize an updated study, you decided not to tell that 

16  to your board, correct?

17      A.   As the executive director, I made a decision 

18  not to do that, yes.

19      Q.   And as executive director, you made a decision 

20  not to tell the Commissioners that information either, 

21  correct?

22      A.   Correct.

23      Q.   And is that emblematic of the kind of honest, 

24  forthright answers that the Authority and you have given 

25  to the public during this project?
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 1          MR. FENNINGHAM:  It's argument.

 2          THE COURT:  Objection is sustained.  

 3  Argumentative.

 4  BY MR. KELIN:

 5      Q.   Now, Mr. Canton continued to express concerns 

 6  to your board members about the fact that his studies 

 7  were out-of-date and should be updated, didn't he?

 8      A.   Yes, several months later after we had 

 9  completed design/development and we were now in the 

10  construction document phase, he reaches back out to the 

11  Board.  

12           Keep in mind, as well, he is one consultant.  

13  There are several studies that have been done.  We have 

14  an advisory team.  We have a joint manager and 

15  interstate hotels that provided an update regarding our 

16  operations and our operating budget in, I believe, March 

17  of 2005, in this same time frame.  

18           So Mr. Canton is but one person and one 

19  consultant who makes a living by doing studies.  So it 

20  doesn't surprise me he was pedaling another study.

21      Q.   Okay.  And so is that why you didn't tell your 

22  board or the Commissioners, you just thought this was 

23  marketing by PricewaterhouseCoopers and not a sincere 

24  view by Mr. Canton that the community deserved the 

25  right -- you questioned the sincerity of Mr. Canton's 
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 1  belief that the community and the Authority deserved an 

 2  updated study, correct?

 3          MR. FENNINGHAM:  To the form, Your Honor.  He's 

 4  mischaracterizing the testimony.

 5          THE COURT:  Rephrase the question, Mr. Kelin.

 6  BY MR. KELIN:

 7      Q.   You questioned Mr. Canton's sincerity in 

 8  recommending a new study should be conducted, correct?  

 9          MR. FENNINGHAM:  Same objection, Your Honor.

10          THE COURT:  No, that's better this time.  

11          Did you question the sincerity?

12          THE WITNESS:  I would -- there were a couple of 

13  reasons why I made the decision I did at the time.

14          First and foremost, the Board that sets 

15  direction, that sets policy, had already decided to 

16  begin down this path with this project.  

17          We were well past the point of having any 

18  updated studies being done.

19          The second was, it didn't surprise me that all 

20  of a sudden, after we go through two-and-a-half years 

21  since his last study, that he comes forward and says, 

22  well, we need another study.  It was a factor that I 

23  weighed into my decision making, yes.

24  BY MR. KELIN:

25      Q.   Well, Mr. Hixson, didn't your board make the 
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 1  decision to go forward with the project largely based on 

 2  the study that Mr. Canton had done?

 3      A.   Mr. Canton was not the only one that studied 

 4  the project.  C.H. Johnson studied the project.  I have 

 5  advisers that update the Board on a regular basis, that 

 6  is part of our public meetings that we've had over a 

 7  hundred of them over the years, so -- and plus, we've 

 8  had interstate hotels at that point in time and in large 

 9  part looked -- take a look at formulating a budget for 

10  us as it reflects to our operations budget and what 

11  perspective deficits may be.

12      Q.   Mr. Hixson, the Price Waterhouse Cooper studies 

13  were important studies to the Board?

14      A.   At the time they made the decision to move 

15  forward, they did weigh PWC, but the decision had been 

16  made to move forward on this project.

17      Q.   Right.  The decision had been made to move 

18  forward on the project largely because of PWC?

19      A.   And C.H. Johnson and the input from the 

20  advisory team.

21      Q.   The advisory team didn't do any studies, 

22  correct?

23      A.   They did not, but they studied particular 

24  issues which impacted the project moving forward.

25      Q.   All right.  Let's look at the C.H. Johnson 
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 1  study, if we can.  If you would turn back to tab 17, 

 2  which were the 57 questions.

 3          And if you would turn first to page 5 of the 

 4  questions that follow Commissioner Shellenberger's 

 5  letter.

 6          Are you on page 5, sir?  

 7      A.   I am on page 5, yes.

 8      Q.   And if you look at the second bullet, the 

 9  question is, notes that the C.H. Johnson report from 

10  2003 provides absolutely no backup data or analysis to 

11  support its projected uses of the convention center and 

12  related financial assumptions concerning operation of 

13  the convention center.

14          Did you receive any backup data or analysis to 

15  accompany this report?  If so, please provide it.  Do 

16  you see that?  

17      A.   I do see it, yes.

18      Q.   And if you just flip back through -- still 

19  within tab 17, behind the questions are the attachments 

20  that had appeared with the 57 questions, and if you go 

21  back, oh, about two-thirds of the way through the 

22  remaining documents, you'll come to a piece of paper 

23  that says tab 9.  

24      Again, this is still within tab 17 of the book, but 

25  if you flip through --
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 1          MR. KELIN:  Your Honor, may I approach the 

 2  witness?

 3          THE COURT:  Maybe you can approach me.

 4          MR. KELIN:  Well, I was hoping if I approach 

 5  the witness, that would buy some time for you, Your 

 6  Honor.

 7          THE COURT:  I have it.

 8  BY MR. KELIN:

 9      Q.   This is the C.H. Johnson study, correct?

10      A.   That is the C.H. Johnson study, yes.

11      Q.   Okay.  And it's dated August 3, 2003, correct?

12      A.   I have August 7, 2003.

13      Q.   I'm sorry, August 7th.  And it's stamped draft, 

14  correct?

15      A.   Correct.

16      Q.   All right.  And it consists of seven pages, 

17  correct?

18      A.   That's correct.

19      Q.   And would you agree with the observation and 

20  the commissioners' 57 questions that there's no backup 

21  or analysis to support its projected use, at least as 

22  reflected in the report?

23      A.   It's a summary of their work.

24      Q.   And now, let's turn to your answer to that 

25  question.  Now, we're back at tab 18, which were your 
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 1  answers to the question.  Back again to answers to 

 2  questions 4 concerning the convention center.

 3          And at the end of that answer to question 4 on 

 4  the convention center, it says, question 4 -- Q-4-D.  

 5          Are you with me?  

 6      A.   Yes, I am.

 7      Q.   Okay.  Where it says, does the Authority have 

 8  any backup data or analysis to accompany the C.H. 

 9  Johnson letter report.  And the answer was, no, the 

10  scope of the engagement with C.H. Johnson was to produce 

11  a letter report.  

12      A.   Which is what they did, yes.

13      Q.   Okay.  So this is the sum and substance of what 

14  you got from C.H. Johnson, right?

15      A.   Correct.

16      Q.   The Authority got much more detailed 

17  information from PricewaterhouseCoopers, didn't it, 

18  Mr. Hixson?

19      A.   Yes.  There was backup concerning that.

20      Q.   They got much more voluminous reports, correct?

21      A.   Correct.

22      Q.   All right.  So when you say, we didn't really 

23  need an updated PricewaterhouseCoopers report because we 

24  had a C.H. Johnson report, which is in 2003, number one, 

25  2003 is two years before 2005, correct?
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 1      A.   Correct.

 2      Q.   And number two, C.H. Johnson didn't give you 

 3  the kind of report with backup and explanation that 

 4  PricewaterhouseCoopers had upon which your board had 

 5  relied, correct?

 6      A.   It was satisfactory to the financial advisor, 

 7  the advisory team in moving forward with the financing 

 8  of the project.

 9      Q.   And you don't know whether it was satisfactory 

10  with the Board, because you never told them 

11  PricewaterhouseCoopers wanted a new study, right?

12      A.   The Board obviously was comfortable with the 

13  information that was supplied by the executive director 

14  and the advisory team in making a decision to move 

15  forward with the guaranteed request and the financing of 

16  the project.

17      Q.   But we don't know how comfortable they would 

18  have been had the executive director advised the Board 

19  PricewaterhouseCoopers was questioning its own report.

20          MR. FENNINGHAM:  Objection, calling for 

21  speculation, Your Honor.  And I'm not sure what the 

22  relevance of all this is anyway.

23          THE COURT:  Where are we going here, 

24  Mr. Kelin?  

25          MR. KELIN:  Well, part of -- as -- Your Honor, 
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 1  as I understand plaintiff's argument, they're trying to 

 2  attack motives of Commissioners Henderson and 

 3  Shellenberger in their activities, including having gone 

 4  out and gotten a PKF feasibility study because in their 

 5  view the prior feasibility studies were flawed and 

 6  PricewaterhouseCoopers is acknowledging problems.

 7          THE COURT:  I'm not sure their motives are 

 8  actually relevant.  It's their actions that are relevant 

 9  here.

10          MR. KELIN:  Your Honor, that would be fine, 

11  except I raised this issue during depositions with 

12  plaintiff's counsel and they kept saying, oh, no, the 

13  motives are very important.  That's going to be a big 

14  issue at the hearing.  That's why I'm trying to address 

15  it.

16          THE COURT:  Let me say this.  I think you've 

17  made your point on this issue here.

18          MR. KELIN:  I think I'll move on then with 

19  that.

20          THE COURT:  All right.

21          MR. PITTINSKY:  Your Honor, I just want to 

22  state there are a lot of issues that came up in the 

23  depositions that both sides felt were really irrelevant 

24  to this hearing; but nevertheless, because they were 

25  depositions, we committed to going forward.
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 1          THE COURT:  And I understand that depositions 

 2  that occurred -- that you people know far more about 

 3  this than I do.  I'm learning it today.  

 4          So -- well, anyway, we've resolved this issue.  

 5  We'll move object.

 6          MR. KELIN:  Thank you, Your Honor.  

 7  BY MR. KELIN:

 8      Q.   Let's switch topics, Mr. Hixson.

 9          Would you please turn in the booklet to tab 5.

10          And this reflects the meetings of the Authority 

11  on October 24, 2003, correct?  

12      A.   That's correct.  

13      Q.   And this was the meeting at which Mr. Beckett, 

14  your financial advisor, made a presentation to your 

15  board concerning the proposed Ordinance 73 that was 

16  gonna be presented later to the County of Lancaster, 

17  correct?

18      A.   That's correct.

19      Q.   And, in fact, Mr. Beckett's presentation starts 

20  on page 6 of these minutes, correct?

21      A.   Yes.

22      Q.   And if you would, please flip over to page 8.

23          And about a third of the way down, there's a 

24  question from a gentleman, Blaise Holzbauer.  

25          Do you see that?  
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 1      A.   Yes, I do.

 2      Q.   Okay.  And he was an ex-officio member of your 

 3  board, correct?

 4      A.   Correct.

 5      Q.   And he's asking a question between the debt 

 6  service applying to the tax and the other part to the 

 7  operating loss.  And Mr. Beckett answers, the 2.5 

 8  million is debt service.  We factored in the operating 

 9  and anticipated revenues and expenses from operating the 

10  Authority before we get to the 2.5 million.  In the plan 

11  of finance, debt service is paid first.  

12           Do you see that?

13      A.   I do see that.

14      Q.   Okay.  And in the context where he says in the 

15  plan of finance, debt service is paid first, you 

16  understood that that meant the plan of finance was that 

17  the Convention Center Authority would use the hotel tax 

18  revenues to first pay debt service on the $40 million 

19  bonds, before it would use those hotel tax revenues to 

20  pay the Authority's other operating expenses, correct?

21      A.   That's correct.

22      Q.   Then would you please turn to tab 6.  

23          Tab 6 are the minutes from the County 

24  Commissioners' meeting on October 29, 2003; is that 

25  correct?  
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 1      A.   Yes, that's correct.

 2      Q.   And you were at that meeting, right?

 3      A.   I was at that meeting, yes.

 4      Q.   And if you would turn to page 2.  

 5           Now, this is the meeting where Ordinance 73 was 

 6  presented to the Commissioners and approved by a 

 7  two-to-one vote with Commissioner Shaub objecting, 

 8  correct?

 9      A.   Yes.

10      Q.   Okay.  On page 2 at the middle of the page, 

11  there's a reference to Chris Gibbons from Concord Public 

12  Finance.  

13           Do you see that?

14      A.   I do.

15      Q.   Mr. Gibbons was the County's financial advisor, 

16  right?

17      A.   Correct.

18      Q.   So he served the role of the County that 

19  Mr. Beckett did for the Authority?

20      A.   That's correct.

21      Q.   All right.  And Mr. Gibbons was giving a 

22  presentation on the Ordinance 73 and then at the end of 

23  that paragraph reflecting Mr. Gibbons' comments, it says 

24  he believes that this is the best financial option for 

25  the project, due to the layers of protection that are in 
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 1  place to protect the County's guarantee from ever being 

 2  used.  

 3           Do you see that?

 4      A.   I do see that.

 5      Q.   Such as, and then he lists the layers of 

 6  protection and the first one he mentions is, the 

 7  Authority's financing structure is a gross revenue 

 8  pledge, which means the first 2.5 collected in hotel tax 

 9  will go toward the debt service repayment.  

10           Do you see that?  

11      A.   I do see that, yes.  

12      Q.   That was the same concept that Mr. Beckett made 

13  public at the Authority's meeting, correct, that the 

14  plan of finance was for the hotel tax revenues to first 

15  be used to pay debt service, before other operating 

16  expenses, providing a layer of protection to county 

17  taxpayers, correct?

18      A.   At that point in time, that's what was 

19  presented, yes.

20      Q.   Publicly at two meetings, right?

21      A.   Correct.

22      Q.   Okay.  Now, after the County vote to approve 

23  ordinance 29?

24          MR. PITTINSKY:  73.

25          MR. KELIN:  I'm sorry.  Thank you, 
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 1  Mr. Pittinsky.  73.

 2  BY MR. KELIN:

 3      Q.   The financial advisers for the County and the 

 4  Authority and special counsel for the Authority and the 

 5  County negotiated the other documents that were 

 6  ultimately signed on or about December 15th, 2003?

 7      A.   Right.  Over a several week period.  That's 

 8  correct.

 9      Q.   And isn't it correct that over that time frame 

10  that Mr. Beckett, your financial advisor, recommended to 

11  you that the Authority not include in those transaction 

12  documents any commitment that it first prioritize use of 

13  hotel tax revenues to pay debt service so as to maintain 

14  flexibility for the Authority with regard to the use of 

15  the tax grounds?

16          MR. FENNINGHAM:  Objection, Your Honor, and ask 

17  for an offer of proof.  

18          What may be relevant is what Ordinance 73 

19  required in that regard, and I would submit that 

20  Ordinance 73 requires no such prioritization.  It's 

21  irrelevant.

22          THE COURT:  Mr. Kelin?  

23          MR. KELIN:  Well, the ordinance doesn't require 

24  it, but public statements were made at two meetings that 

25  it would be in the plan of finance, Your Honor.
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 1          THE COURT:  I think it's relevant.  Overruled.

 2          THE WITNESS:  Could you repeat the question, 

 3  Mr. Kelin?

 4          MR. KELIN:  Sure.  Yes.

 5  BY MR. KELIN:

 6      Q.   After the presentations were made -- 

 7      A.   Correct.

 8      Q.   -- and the County agreed to Ordinance 73 -- 

 9      A.   Uh-huh.

10      Q.    -- the financial advisors and counsel began 

11  negotiating and drafting the transaction documents?

12      A.   That's correct.

13      Q.   And during that time period, Mr. Beckett 

14  approached you and said that he recommended that rather 

15  than including in the transaction documents anything 

16  that would bind the Authority to prioritize its use of 

17  tax revenues as had been discussed at two public 

18  meetings, to not include such a restriction so as to 

19  maintain flexibility of the Authority with regard to its 

20  use of the hotel tax revenues?

21      A.   I did not recall having that conversation with 

22  him is what I testified at my deposition, and I don't 

23  recall exactly if that conversation was had during that 

24  period.  

25           I do recall, if you look at 04-05, and now in 
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 1  '06, I have had multiple conversations with Mr. Beckett 

 2  in regards to maintaining flexibility in regards to our 

 3  financing.  

 4           At that point in time, though, that several 

 5  week period you reference, I don't recall having that 

 6  specific conversation with Mr. Beckett or any other 

 7  member of our financial or legal team.  

 8      Q.   So you don't remember such a conversation but 

 9  you are aware that the documents signed in December, 

10  mid, 2005, did not impose that kind of priority decision 

11  on the Authority?

12          MR. FENNINGHAM:  '03.

13  BY MR. KELIN:

14      Q.   '03.  Yes.

15      A.   Correct 

16      Q.   All right.  Isn't it true that there was no 

17  public announcement made at any Authority meeting to the 

18  effect that this layer of protection that had been 

19  publicly announced was not going to be part of the 

20  transaction documents?  

21      A.   Correct.

22      Q.   Would you please turn to Exhibit 8.  

23           Exhibit 8 are minutes from the Authority's 

24  meeting of November 24 of 2003, correct?

25      A.   That's correct, sir.
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 1      Q.   And if you turn to the third page, Mr. Beckett 

 2  was there and gave a report, right?

 3      A.   Yes.

 4      Q.   So he could have said something there, but did 

 5  not, correct, with regard to removing that layer of 

 6  protection?

 7      A.   He provided an update, so -- he could have 

 8  included any portion of it, yes.

 9      Q.   And that update did not include revealing that 

10  the priorly-discussed layer of protection was not going 

11  to be part of the documents, correct?  

12          MR. FENNINGHAM:  Objection to the form of the 

13  question, Your Honor.  It implies some intent using the 

14  word revealing.

15          THE COURT:  Well, was it in there or not?

16          THE WITNESS:  I --

17          THE COURT:  That's what we're --

18          THE WITNESS:  I don't believe that it is in 

19  there.

20          THE COURT:  All right.  That's the answer.

21  BY MR. KELIN:

22      Q.   Tab 9, meeting of December 10, 2003, of the 

23  Authority, correct?

24      A.   That's correct.

25      Q.   And if you look at the page 7 under new 
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 1  business, you state that Mr. Beckett is there, and Peter 

 2  Edelman.  Peter Edelman was an attorney with Stevens & 

 3  Lee, correct?

 4      A.   That's correct.

 5      Q.   And he was serving as counsel for the 

 6  Authority; is that correct?

 7      A.   That's correct.

 8      Q.   And Mr. Beckett and Mr. Edelman are there and 

 9  Mr. Edelman discusses the resolutions that are before 

10  the Authority, correct?

11      A.   That is correct.

12      Q.   And isn't it correct that at that meeting on 

13  December 10th, 2003, nobody told the public that that 

14  layer of protection that had been discussed in October 

15  was not in the December documents?

16      A.   I don't know that it was highlighted, no.

17      Q.   And in your view, does not mentioning that 

18  reflect honest and open public communication?

19      A.   In my view, there was a negotiation that took 

20  place over a several-week period between counsel and 

21  financial advisers for the Authority and counsel and 

22  financial advisers for the County and there was a 

23  decision made by both sides not to include that language 

24  in there.

25      Q.   And to not publicly disclose it either, right?
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 1      A.   It was not publicly disclosed.

 2      Q.   Let's switch topics.

 3          Would you please turn to Ordinance 73, which 

 4  you can find at Exhibit 10.  And Exhibit 10, the front 

 5  reflects that DCD has given us certificates of approval, 

 6  do you see that?  

 7      A.   Yes, I see that.

 8      Q.   And if you turn behind that a few pages, you 

 9  get to ordinance 73.  Do you see that?

10      A.   Yes, that's correct.

11      Q.   Would you please turn to page 4 of Ordinance 

12  73?

13      A.   Page 4?

14      Q.   Yes, sir.

15      A.   I have it.

16      Q.   Okay.  And if you go down to Section 7 at the 

17  bottom of page 4.

18      A.   Okay.

19      Q.   And the introduction provides that 

20  notwithstanding any other provision contained in the 

21  ordinance to the contrary, the Board, and that's 

22  referring to the Board of Commissioners, upon written 

23  request of the Authority, that's the Convention Center 

24  Authority, shall execute and deliver the guaranteed 

25  agreement, the reimbursement agreement and the 
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 1  continuing disclosure agreement in the forms herein 

 2  approved, together with the related documents and then 

 3  it goes on to say, upon satisfaction of the following 

 4  and only the following conditions.  

 5           Do you see that?

 6      A.   I do see that, yes.

 7      Q.   And then the next page has 7 (a) and 7 (b), 

 8  right?

 9      A.   Correct.

10      Q.   So those are two conditions that had to be met 

11  for the County to sign and deliver the guarantee 

12  agreement, right?

13      A.   Right.

14      Q.   7 (a) requires that the Authority shall receive 

15  bond insurance enabling the bonds to receive a AAA 

16  rating or have received other suitable credit 

17  enhancement with respect to the bonds as to which the 

18  guarantee agreement shall be required.  

19           Do you see that?

20      A.   I do see that.

21      Q.   Okay.  Now, during this negotiation process 

22  that you've discussed, that followed the approval by the 

23  County Commissioners of Ordinance 73 -- 

24      A.   Uh-huh.

25      Q.    -- isn't it the case that the Authority 
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 1  determined that it had another option and that it wanted 

 2  to pursue and to have included under 7 (a) that 

 3  ultimately became Ordinance 74?

 4      A.   That's correct.  Yes.

 5      Q.   Would you please turn to tab 11?

 6          Tab 11 is Ordinance 74, correct?  

 7      A.   That's correct.

 8      Q.   And this was enacted by the County 

 9  Commissioners on December 10, 2003, correct?

10      A.   That's correct.

11      Q.   And if you turn to the last -- the third page, 

12  you'll see under signature, you have signature of 

13  Commissioners Thibault and Ford, but no signature by 

14  Commissioner Shaub, correct?

15      A.   I do see that.

16      Q.   Okay.  And you understand Commissioner Shaub 

17  voted against Ordinance 74, just as had he voted against 

18  Ordinance 73, correct?

19      A.   That's my recollection, yeah.

20      Q.   Now, if you look at page 2 and first look at 

21  section 2 on page 2, which says, Section 7 (a) of the 

22  prior ordinance is hereby amended and restated in its 

23  entirety as follows:

24          And then it restates what had been in 7 (a), 

25  except that it adds a provision which says, or shall 
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 1  have received the commitment from a credit-worthy 

 2  commercial bank for private placement of the bonds.  

 3          Do you see that?  

 4      A.   I do see that.

 5      Q.   And that's what was added to 74 that was not in 

 6  73, correct?

 7      A.   That's correct.

 8      Q.   And that was done to accommodate the request of 

 9  the Authority to permit private placement of the $40 

10  million bond, to make it one bond to be placed with 

11  Citizens Bank, right?

12      A.   That's correct.

13      Q.   So you recognized that if you couldn't comply 

14  with 7 (a), you'd need to have 7 (a) changed and the 

15  only way you could change what was in Ordinance 73 was 

16  to amend it through a new ordinance, 74, right?

17      A.   At the recommendation of our financial advisor, 

18  we pursued that avenue with the County Commissioners, 

19  yes.

20      Q.   Now, Section 1 of Ordinance 74 says, the County 

21  hereby ratifies and confirms its approval of the 

22  project, and except as otherwise provided herein, the 

23  County here by ratifies and confirms all provisions of 

24  the prior ordinance, right?

25      A.   Yep.
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 1          MR. FENNINGHAM:  Your Honor, we can stipulate 

 2  to all of this.  There's no dispute as to Ordinance 74 

 3  amending Ordinance 73 in regard to the private 

 4  placement.

 5          THE COURT:  Well, I think he's wrapping up on 

 6  this area, so we'll continue.  Go ahead.

 7          MR. KELIN:  Thank you, Your Honor.  And I'll 

 8  take the hint, I am.

 9  BY MR. KELIN:

10      Q.   So other than this change to 7 (a), everything 

11  else was ratified, right?

12      A.   Yes.

13      Q.   So now let's go back to Ordinance 73, 7 (b), 

14  tab 10.  

15      A.   Sorry.  A lot of paper.

16      Q.   Tab 10, Ordinance 73, page 5.

17      A.   Okay.  I'm back there.  

18      Q.   7 (b).  That provides as the second requirement 

19  preconditioned to the County signing the guarantee 

20  agreement, that the indenture shall include a 

21  requirement called the indenture requirement; that as a 

22  condition to the release of the proceeds on the bonds on 

23  deposit in the construction fund or project fund, as 

24  applicable, the Authority shall have certified to the 

25  trustee the following:
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 1          And there were two things that had to be 

 2  certified there.  

 3          One was that the Authority had sufficient funds 

 4  to complete the construction of the facilities in full 

 5  accord with the final plans and specifications prepared 

 6  by the architect for the facilities and approved by the 

 7  Authority.

 8          And then the second is, a new hotel designed to 

 9  support the program of the facilities and provide 

10  sufficient rooms and amenities to serve as a 

11  headquarters; hotel shall be constructed in conjunction 

12  with the facilities.  

13          Do you see that?  

14      A.   I do see that.

15      Q.   So 7 (b) identified a requirement that had to 

16  be in the indenture in order for the County to sign the 

17  guarantee, right?

18          MR. FENNINGHAM:  Objection.  Your Honor, I'd 

19  ask for an offer of proof, at least with regard to this 

20  witness.  

21          We understand the issue Mr. Kelin wants to 

22  proffer.  But I'm just looking at the timing of this 

23  questioning and it may be inappropriate for this 

24  witness, especially when he asks him to interpret the 

25  requirements of Ordinance 73.
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 1          THE COURT:  Well, if he understands it, he can 

 2  answer it.  If he doesn't, he just has to say he doesn't 

 3  understand it.  That's all.

 4          THE WITNESS:  Based on the advice -- or 

 5  guidance that I was given by my financial team and legal 

 6  team, that is my understanding, yes.

 7  BY MR. KELIN:

 8      Q.   If you would, please, turn to tab 12.  And if 

 9  you could just keep one hand there at Ordinance 73, 7 

10  (b), and then go to tab 12, which is the indenture, and 

11  would you start by turning to page 49 at tab 12?

12          Are you there, sir?  Tab 12, page 49.

13      A.   Yeah, I am.  I lost 7 (b) though.

14      Q.   I'll get you back there when you need to.  

15  Let's just focus on page 49 first.  

16      A.   Okay.

17      Q.   If you look at the top of the page at what is 

18  section 5.02 (c), where the bold type is, do you see 

19  that?

20      A.   I do.

21      Q.   Okay.  And that's -- that describes the 

22  construction account of the project fund and it says in 

23  bold type, no disbursement shall be made from the 

24  construction account of the project fund until the 

25  interest rates on the bonds has been converted to a 
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 1  tax-exempt variable rate or term rate pursuant to the 

 2  provisions of this indenture.  Do you see that?  

 3      A.  I do see that.  

 4      Q.   And you understood that this meant that while 

 5  the money was going to be at Citizens Bank, no funds 

 6  could be used to pay for construction, but that the 

 7  Authority would have to wait until it remarketed the 

 8  bonds, the tax-exempt bonds, and only then could funds 

 9  be released to pay for construction, right?

10      A.   Right.  That's correct.  That's my 

11  understanding.

12      Q.   Now, would you please look to page 24 of the 

13  indenture at tab 12.  And if you go back to the bottom 

14  of page 23, where it says section 2.05 (b) mandatory 

15  conversion on the tax-exempt conversion date and then 

16  that goes over to page 24, and it lists different 

17  requirements.  

18           And do you see at the first full sentence on 24 

19  where it says, on or before the tax-exempt conversion 

20  date, the issuer shall cause to be delivered to the 

21  trustee, and then it lists one and two?

22      A.   Yes, I do see that.

23      Q.   Okay.  And number one says:  Complete plans and 

24  specifications with regard to layout, design, land area 

25  and all other matters with respect to the convention 
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 1  center, correct?

 2      A.   Correct.

 3      Q.   And number two says, the project budget, which 

 4  shall include a detailed itemization of all construction 

 5  costs, and all nonconstruction costs.  Do you see that?

 6      A.   I do see that, yes.

 7      Q.   Okay.  Now, if you can just look at the poster 

 8  board that I have here, the language we just looked at 

 9  from the indenture section 2.05 nowhere includes a 

10  requirement, first of all, that the Authority certify 

11  anything to the trustee, correct?  

12           This just says you have to deliver documents to 

13  them, right?

14      A.   That's what it says, yes.

15      Q.   In addition, it doesn't say that this project 

16  budget has to reflect that there are sufficient funds to 

17  complete construction of the facilities, it just says 

18  you have to have a budget, right?

19      A.   That's what it states there.

20      Q.   Okay.  And there are budgets that are balanced 

21  and budgets that are not balanced, right?

22      A.   You could have, yes.

23      Q.   Now, in terms of the provision from the 

24  indenture that we had looked at at page 49, which had 

25  provided that construction funds could not be released 
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 1  until the bonds are sold as tax-exempt bonds, why was 

 2  the Authority selling the bonds in 2003 for money it 

 3  couldn't use for anything?

 4      A.   We were moving forward at the advice of our 

 5  financial advisor at that point in time.  

 6           The second thing I would state is that we had 

 7  to obviously lean forward in anticipating that we would 

 8  be moving forward with the project in the near future.  

 9           So if we could get that tronches of the project 

10  in place, vis-a-vis the guarantee, and complete the 

11  financing by placing the bonds with citizens, it made 

12  sense to do that.  We're moving on multiple fronts at 

13  all times.

14      Q.   But the near future hasn't gotten here yet, has 

15  it?

16      A.   I didn't have a crystal ball in December of 

17  2003.

18      Q.   Well, how long did you think it was going to be 

19  in December of 2003 before you would need the money for 

20  financing?

21      A.   At that point in time, I was looking to the 

22  financial and development team to come up with the 

23  schedule for doing that.  I didn't know if it would be 

24  2004, 2005 or 2006 that we are at this point in time.  

25           But I could not rule out that we wouldn't have 
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 1  moved ahead in 2004.

 2      Q.   Well, wasn't -- high Associates was the master 

 3  developer, correct?

 4      A.   Correct.

 5      Q.   And wasn't High Associates telling the 

 6  Authority it was going to be 18 months before you would 

 7  be ready to go to bid?

 8      A.   Eighteen months was the design schedule, yes.

 9      Q.   Well, you can't go to bid until the design is 

10  done, right?

11      A.   That's correct.

12      Q.   So you understood in December of 2003 that you 

13  weren't going to need this money for at least a year and 

14  a half?

15      A.   Yeah, but there were also budgets that had been 

16  put together by representatives of both Penn Square 

17  Partners and the Authority at that time, projections, if 

18  you will.  

19      You'd have to speak to the financial advisor if 

20  that would have satisfied the requirements to move 

21  forward.

22      Q.   So you needed $40 million to meet the budget 

23  but not to do anything with it?

24      A.   What I'm saying is, there were budgets that had 

25  been prepared even prior to 2000 -- December of 2003, by 
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 1  the respective advisory teams.  They weren't budgets 

 2  that were based on complete design and bidding at that 

 3  point in time, but there were budget projections that 

 4  they were -- as to whether or not that would have 

 5  satisfied the requirements, I would look to the 

 6  financial and legal team to do that.

 7      Q.   Wait.  

 8      A.   I -- the Authority and I were acting on the 

 9  advice of the finance and legal teams at that point in 

10  time.

11      Q.   So those weren't your decisions?

12      A.   Ultimately, it was a decision of the Board.

13      Q.   Okay.  You were aware, as executive director, 

14  in October of 2003 that -- of the then sitting Board of 

15  Commissioners, two were opposed to the guarantee -- I'm 

16  sorry, two supported the guarantee and one was opposed, 

17  correct?

18      A.   That's correct.

19      Q.   And the only one opposed was Commissioner 

20  Shaub, right?

21      A.   Right.

22      Q.   And he was the only one of the three who was 

23  running for re-election in the November 2003 general 

24  election, right?

25      A.   That's correct.
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 1      Q.   And you also knew that not only Commissioner 

 2  Shaub but all of the candidates in that general election 

 3  had spoken out opposed to the County guarantee, correct?

 4      A.   That's correct.  If my memory serves me right.

 5      Q.   So you knew as a practical matter that if the 

 6  current board didn't approve the guarantee, that come 

 7  January, 2004, it was very unlikely that the new board 

 8  would approve the guarantee, right?

 9      A.   Keep in mind, it would be a different political 

10  environment at that point in time, because the election 

11  would have been over.  So I can't make that assumption.

12      Q.   But you were aware at the time in October that 

13  they had all stated in the campaign they were opposed to 

14  the guarantee, right?

15      A.   I was aware at that point in time that I needed 

16  to get my financing in place with the bonds.  I was 

17  aware at that time that there were two members of the 

18  Board of Commissioners willing to support that.  

19      I moved forward with due diligence to get that 

20  completed in a very expeditious manner, I would think.

21      Q.   Expeditious, because come January, you were 

22  concerned the new board had already stated on the 

23  campaign trail they wouldn't approve the guarantee, 

24  right?

25      A.   On the campaign trail.  I think that's 
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 1  significant, Mr. Kelin.

 2      Q.   I agree.

 3  BY MR. KELIN:

 4      Q.   Would you please turn to tab 14?

 5          THE COURT:  I think I'm going to take a break 

 6  at this time.  

 7          MR. KELIN:  All right.  Thank you.

 8          THE COURT:  We've been going for two hours 

 9  here.  We'll recess.

10          (Recess.)

11          THE COURT:  You don't have to rise.  

12          All right.  Ready to continue?

13          MR. KELIN:  Yes, Your Honor.

14  BY MR. KELIN:

15      Q.   Mr. Hixson, will you please turn to tab 14 of 

16  the notebook.  

17           Okay?

18      A.   Okay.

19      Q.   And this reflects the closing statement of the 

20  mid-December, 2003 bond transaction, correct?

21      A.   Correct.

22      Q.   If you would turn to Exhibit A, the next 

23  sheet.  And this lists some of the professionals who 

24  assisted the authority and others with the transaction, 

25  correct?
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 1      A.   That's correct.

 2      Q.   And listed at the top is Fairmount capital 

 3  Advisors, that's Mr. Beckett's firm, correct?

 4      A.   That's correct.

 5      Q.   And so they were financial advisers to the 

 6  authority and that reflects their fee, correct?

 7      A.   Uh-huh.

 8      Q.   And then Concord, that's Mr. Gibbons' firm, 

 9  correct?

10      A.   That's correct.

11      Q.   And then in terms of legal counsel, the first 

12  firm listed is the Eckert Seamans firm, correct?

13      A.   Yes.  

14      Q.   And they're listed as special counsel to the 

15  Authority, correct?  

16      A.   That's correct.

17      Q.   All right.  And my understanding is at the time 

18  the law firm Stevens & Lee was solicitor to the 

19  Authority; is that correct?

20      A.   That's correct.

21      Q.   And that a partner of that firm, John 

22  Espenshade, was a solicitor to the County of Lancaster?

23      A.   That's correct.

24      Q.   And because of that dual representation, a 

25  determination was made that Stevens and Lee should not 

                                                                     7

 1  represent either the county or the Authority in terms of 

 2  negotiations between those two entities in connection 

 3  with this transaction; is that correct?

 4      A.   That's correct.

 5      Q.   And so Eckert Seaman was appointed as special 

 6  counsel to the Authority and the firm lists under them 

 7  the Leisawitz Heller firm was appointed as special 

 8  counsel to the County?

 9      A.   That's correct.

10      Q.   And that those two firms were involved in 

11  negotiation and preparation of Ordinance 73?

12      A.   Yes.

13      Q.   Correct?

14      A.   Yes.

15      Q.   And the guarantee agreement, correct?

16      A.   Yes.

17      Q.   And other agreements between the Authority and 

18  the County, correct?

19      A.   Correct.

20      Q.   All right.  Stevens & Lee, though, still had a 

21  role in that transaction, correct?

22      A.   To some extent, yes.

23      Q.   Well, the three next entries list Stevens & 

24  Lee, correct?

25      A.   That's correct.
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 1      Q.   And they had a substantial involvement, didn't 

 2  they?

 3      A.   Bond counsel, and there were some other 

 4  services.  I don't have the items in front of me, but 

 5  other things that were provided.

 6      Q.   Well, the total amount of these closing costs 

 7  as listed on the first sheet of Exhibit 13 was $423,000, 

 8  if you look at -- do you see that there at the bottom, 

 9  3-D?

10      A.   Yes.

11      Q.   And so of that amount, Stevens & Lee was paid 

12  215,000, right?

13          MR. FENNINGHAM:  Objection to the line of 

14  questioning, Your Honor.  I'm not sure what the 

15  relevance is.

16          THE COURT:  I don't see the relevance here.  

17  What is the relevance?  

18          MR. KELIN:  I'm trying to establish the 

19  significance of the role of Mr. Edelman, but I'll move 

20  on.  

21          That's fine.

22          THE COURT:  All right.

23  BY MR. KELIN:

24      Q.   Mr. Edelman played a significant role, correct?

25      A.   Yes, right.  He was bond counsel to the 
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 1  Authority.

 2      Q.   Right.  And he was the draftsman for the 

 3  indenture, among his other responsibilities, correct?

 4      A.   Yes, I believe so.  Yes.

 5      Q.   Now, in addition to the closing costs of 

 6  423,000 that was paid in 2003, there's also been 

 7  interest paid to Citizens Bank, correct?

 8      A.   That's correct.

 9      Q.   And as of today, it's in the neighborhood of 

10  $600,000, is that a --

11      A.   Yeah, if memory serves, yeah.

12      Q.   So the total costs of that 2003 transaction to 

13  date to the Authority is over a million dollars, right?

14      A.   That's correct.

15      Q.   I'd like to switch topics and talk about the 

16  hotel room rental tax and the concerns you expressed in 

17  response to -- 

18      A.   Uh-huh.

19      Q.    -- Mr. Fenningham's question about the 

20  commissioners' actions.  

21      A.   Correct.

22      Q.   First of all, would you please turn to tab 

23  30 --

24          THE COURT:  I'm sorry.  What number?

25          MR. KELIN:  Tab 30 of the notebook.
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 1          And, Your Honor, this was Exhibit L.  What's at 

 2  tab 30 was Exhibit L to the complaint filed by Penn 

 3  Square and RACL.

 4          THE COURT:  Okay.

 5          MR. KELIN:  I'm just trying to put it in here 

 6  for convenience of the participants today.  

 7  BY MR. KELIN:

 8      Q.   And if you look at the right-hand column, it 

 9  identifies a proposal, it's called from Molly Henderson, 

10  and it reflects a statement she made the evening of May 

11  31, 2006, at a commissioners' meeting.  

12           Have you read this statement?

13      A.   I have not, no.

14      Q.   Well, do you know what it is that Commissioner 

15  Henderson has purportedly done that you're complaining 

16  about here today?

17      A.   Yeah, the headline pretty much speaks for 

18  itself.  The proposal from County Commissioner Molly 

19  Henderson to reduce area where hotel tax is collected.

20      Q.   Okay.  You're saying that's what the headline 

21  says?

22      A.   I haven't read it verbatim.  I am familiar with 

23  the letter and its content.

24      Q.   Okay.  This is from a website.  Are you aware 

25  of that?
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 1      A.   I took from Lancaster First at the top of the 

 2  front page that it was -- 

 3      Q.   Okay.  And you're aware that headlines don't 

 4  always reflect what's in the article, would you agree 

 5  with that?  

 6      A.   Yeah, it happens from time to time.

 7      Q.   If you'd look at the second page of this 

 8  document.  On the right-hand column, where it's 

 9  continuing the text of Commissioner Henderson's 

10  statement, and down the next to the last paragraph where 

11  she concludes, I believe -- are you with me there?

12      A.   Yes, I do see that.

13      Q.   I believe given the vast changes which have 

14  occurred during the past seven years, that it is time 

15  for the County Commissioners to reconsider whether or 

16  not the entire county is the appropriate market area for 

17  the bed tax.

18          Do you see that?  

19      A.   I do see that.

20      Q.   Okay.  And does that reflect your understanding 

21  that Commissioner Henderson's statements were to the 

22  effect that it was time for the commissioners to look at 

23  that question?

24      A.   She uses the word reconsider.

25      Q.   Whether or not to do so, right?
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 1      A.   That's what it states.

 2      Q.   Okay.  You're not aware of any specific 

 3  proposal that's been made, either formally or 

 4  informally, by any of the commissioners to reduce the 

 5  area of the hotel tax, correct?

 6      A.   There's not a specific proposal, but I think 

 7  the mere fact we're talking about this in a public forum 

 8  has a devastating impact on our ability to complete our 

 9  financing.  The fact that it's even a threat is an issue 

10  that cannot go unaddressed.

11      Q.   You don't like that it's being talked about, 

12  right?

13      A.   No.  And I don't think the folks that are 

14  involved with our financing like it either.

15      Q.   But you're not -- just so we're clear, you're 

16  not aware of any proposal that's been made formally or 

17  informally by the commissioners?

18      A.   Not a formal proposal.

19      Q.   Or informal?

20      A.   Informal, your word, yeah.

21      Q.   I'd like you to look at tab 1 of the notebook, 

22  please.

23          And I will represent to you that this is a copy 

24  of the statute from Pennsylvania law pursuant to which 

25  the hotel tax -- hotel room rental tax was authorized by 
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 1  the County in 1999.  Okay?

 2          And this is 16 PS Section 2399.23.

 3          And if you would, please, turn to the second 

 4  page.  And about a third of the way down the page is 

 5  subsection F, and if we would look and just read that 

 6  quickly to yourself, but see that at the bottom of that 

 7  paragraph it provides that the Commonwealth itself will 

 8  not, nor will it authorize the County to, reduce the 

 9  rate of tax.  

10          Do you see that reference to the rate of tax?

11          MR. PITTINSKY:  Your Honor -- Your Honor, I 

12  object.  This is really for the Court to decide, not for 

13  Mr. Kelin to be asking the witness about statutes of the 

14  Commonwealth and how they apply.  

15          I really think this is the jurisdiction and the 

16  exclusive jurisdiction of the court.

17          THE COURT:  I believe he's correct, Mr. Kelin.  

18  I sustain the objection.

19          MR. KELIN:  Your Honor, if I may, I'm just 

20  trying to understand his concern -- that his concern 

21  is -- their position is it's based on the statute.  I'm 

22  just trying to point out the statute doesn't cover what 

23  he's concerned about.

24          MR. PITTINSKY:  Well, that's an argument for 

25  counsel and the Court.
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 1          MR. KELIN:  That's fine.

 2          THE COURT:  I believe that is one of the key 

 3  arguments here, Mr. Kelin.

 4          MR. KELIN:  I'll move on.

 5          THE COURT:  Okay.

 6  BY MR. KELIN:

 7      Q.   If you would please turn to tab 13, which is 

 8  the guarantee agreement.  

 9      A.   Correct.

10      Q.   And if you would turn to Section 3.18.

11          THE COURT:  What section?

12          MR. KELIN:  Page -- on page 9.

13          MR. FENNINGHAM:  3.18, Your Honor.

14          MR. KELIN:  3.18 on page 9.

15          THE COURT:  Okay.  Okay.

16  BY MR. KELIN:

17      Q.   Where it says, the County agrees that as long 

18  as any bonds are outstanding, the County will not 

19  reduce, diminish or repel the hotel room rental tax.  

20           Do you see that?

21      A.   I do see that.

22      Q.   That doesn't mention one way or the other the 

23  area of the tax.  It just talks about the tax, correct?

24      A.   It talks about -- 

25           MR. FENNINGHAM:  Objection, Your Honor.
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 1          THE COURT:  It is the same thing, Mr. Kelin.  

 2  Objection sustained.

 3          MR. KELIN:  All right.  I'll switch topics, 

 4  Mr. Hixson.

 5  BY MR. KELIN:

 6      Q.   The project bids were open on May 17th, 2006?

 7      A.   I believe that's the date.

 8      Q.   Some were opened before, but by the 17th, they 

 9  were all open; is that right?

10      A.   That's correct.

11      Q.   And the result was that the bids were roughly 

12  24 or $25 million over the cost estimate that had been 

13  last updated back in July of '05; is that correct?

14          MR. FENNINGHAM:  Objection.  Beyond the scope 

15  of the direct examination, Your Honor.  We've not 

16  covered this with this witness.

17          THE COURT:  I know that's the case, but the 

18  fact of the matter is, if he can just recall it at this 

19  particular point, I think we're saving time by doing it 

20  at this point.

21          MR. FENNINGHAM:  Fine, Your Honor.

22          THE COURT:  You may answer the question.

23          THE WITNESS:  It was roughly 25 million over at 

24  that point in time.

25  BY MR. KELIN:

                                                                     16

 1      Q.   Do you believe that Commissioner Henderson's 

 2  statements of May 31, 2006, had any impact on those 

 3  bids?

 4      A.   If the -- you're talking about bids that were 

 5  opened on May 17th?

 6      Q.   Yes.

 7      A.   And the statements made on May 31?

 8      Q.   Yes.

 9      A.   No, it's after the fact.

10      Q.   And Resolution 37 was adopted after the fact, 

11  also, right?

12      A.   Yeah, but there were -- clearly at that point 

13  in time, there were signals being sent out from the 

14  commissioners in regards to their opposition to this 

15  project that I believe did impact particular certain 

16  packages and impeded our ability to get competitive 

17  bidding across the board.

18      Q.   But you're not here today -- the Authority is 

19  not here today to enjoin the commissioners from dropping 

20  their opposition to the project.  It's just to rescind 

21  Resolutions 36 and 37 and to address the area of the 

22  hotel tax, correct?

23      A.   That's correct.

24      Q.   So 37 was too late to have any impact on the 

25  bids, right?
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 1      A.   On the bids, but you have to look at the whole 

 2  record and what has transpired over the last 12 to 15 

 3  months and the environment that has been created around 

 4  this project.

 5      Q.   If you could turn to Resolution 36, which was 

 6  marked as A-13.  It's also in the notebook, if that's 

 7  easier, you can just go in the notebook to tab 31.

 8          Now, before in response to Mr. Fenningham's 

 9  questions about Resolution 37, you comment that 

10  Resolution 37 had committed to some certain action to be 

11  taken if the Authority remarketed the 2003 bond, 

12  correct?  

13      A.   That's correct.

14      Q.   In contrast, resolution 36 didn't commit the 

15  County to any definitive action, other than to consider 

16  its options, right?

17      A.   That's correct.

18          MR. KELIN:  No further questions.  Thank you, 

19  Mr. Hixson.

20          THE COURT:  Redirect?  

21          MR. FENNINGHAM:  Yes, Your Honor.  

22                    REDIRECT EXAMINATION

23  BY MR. FENNINGHAM:

24      Q.   Mr. Hixson, would you please refer to Exhibits 

25  A-1 and A-2 before you, that would be the Citizens Bank 
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 1  commitment letter and the Series 2003 bond purchase 

 2  agreement.  

 3      Do you see that?

 4      A.   Yes, I have them.

 5          MR. FENNINGHAM:  May I approach, Your Honor?

 6          THE COURT:  Yes, you may.

 7  BY MR. FENNINGHAM:

 8      Q.   Yes.  And would you recognize the signature of 

 9  the then vice-chair of the Authority on the first page 

10  of Exhibit A-16?  

11      A.   Yes, Judy S. Ware.

12      Q.   All right.  Would you turn to the second page 

13  of Exhibit A-1?  Do you see a category referred to as 

14  collateral?

15      A.   Yes.

16      Q.   Okay.  And does that provision within the 

17  commitment letter of Citizens Bank address the hotel 

18  room rental tax or reserve fund?

19      A.   Yes, it does, on both -- both counts.

20      Q.   And may I see that, sir?

21          Is it, in fact, underscored with regard to the 

22  reserve funds being held by the bank as collateral?  

23      A.   Yes.

24      Q.   And if you look at the next category, does it 

25  say surety, the word surety?
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 1      A.   Yes.  Uh-huh.

 2      Q.   And is there a reference within the commitment 

 3  terms of the bank's commitment letter that the County be 

 4  a surety to the bond issuance?

 5      A.   Yes.  

 6      Q.   So not withstanding Mr. Kelin's questions that 

 7  Citizens Bank didn't need the guarantee, in point of 

 8  fact, it was a requirement under the bank's commitment 

 9  letter; is that correct?

10      A.   Yes.

11      Q.   If you would turn to -- if I may turn you to 

12  Exhibit A-2, in bold, at the bottom of page 3, the 

13  entire paragraph is in bold print.  Do you see that?

14      A.   I do see that.

15      Q.   And does that address the use of the hotel room 

16  rental tax as security for repayment of the debt service 

17  under the bond purchase agreement?

18          MR. KELIN:  Excuse me.  What document are you 

19  in?

20          MR. FENNINGHAM:  A-2.

21          THE WITNESS:  Exhibit A-2.

22  BY MR. FENNINGHAM:

23      Q.   What is the title of that document?

24      A.   Hotel room rental tax revenue bond series of 

25  2003.

                                                                     20

 1      Q.   And that is the --

 2      A.   It has interest rate, registered owner, 

 3  principle amount.

 4          MR. FENNINGHAM:  Your Honor, if I may have a 

 5  moment, please?  

 6  BY MR. FENNINGHAM:

 7      Q.   Do you see the bold print, sir?

 8      A.   I do.

 9      Q.   And if I may, does it state this bond is a 

10  limit obligation of the issuer and is paid for solely by 

11  the sources referred to herein?

12      A.   It does state that.  

13      Q.   The second sentence goes on to say, the bonds 

14  are -- that the bonds are payable solely from hotel tax 

15  revenues and other sources available therefore as 

16  described in the agreement.

17      A.   It does state that.

18      Q.   Would you turn to the third page of Exhibit 

19  A-2.  And the first provision of the second paragraph, 

20  does that repeat that reference, that, and I quote, the 

21  bonds are payable solely from hotel tax revenues?

22      A.   It does repeat that, yes.

23      Q.   Would you turn to the exhibit which is the 

24  trust indenture, which would be tab -- or Exhibit A-3, 

25  please?
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 1      A.   Okay.  I have it.

 2      Q.   And would you turn to page 50 of the trust 

 3  indenture?  

 4           Do you see paragraph 5.04?

 5      A.   I do.

 6      Q.   And does that in subparagraph A refer to the 

 7  hotel tax revenue fund?

 8      A.   It does.

 9      Q.   And does that, by your review of that 

10  paragraph, encompass those two provisions that we just 

11  covered in the commitment letter and in the bond itself, 

12  with regard to the use of hotel room rental tax?

13      A.   Yes, I believe so.  

14      Q.   So with regard to this issue of prioritization 

15  as Mr. Kelin uses the term, is it your understanding 

16  that the Authority has committed to a first security 

17  position to the bondholder of use of the hotel tax 

18  revenues on debt service?  

19      A.   By virtue of this language, yes, it would 

20  appear so.

21      Q.   And with regard to the line of questioning in 

22  connection with the tab 30, the article in the Lancaster 

23  First website, and the discussion of the market area of 

24  the hotel room rental tax, do you have any understanding 

25  of the significance of the timing of the commissioners' 
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 1  discussion point relative to the activities of the 

 2  Authority at the same time frame?

 3      A.   Well, if you take a look at the overall picture 

 4  at this point in time, we're looking to complete the 

 5  bidding process.  We've obviously begun site work.  

 6           As I indicated earlier, I have directed the 

 7  financial advisor to begin to lean forward with the 

 8  financing of this project.  

 9           So certainly, I guess, the timing is 

10  questionable in regards to the statement being put out 

11  there.

12      Q.   And is it -- is it -- without dispute, the 

13  public knew that the status of the project in early May 

14  was awaiting the results of solicitation of bids on 

15  construction of the project?

16      A.   Correct.

17      Q.   You were directed immediately after that 

18  questioning by Mr. Kelin to Section 3.18 of the 

19  guarantee agreement, were you not?

20      A.   Yes.

21      Q.   And was -- was the concern that you expressed 

22  relative to the point that the commissioners were 

23  forecasting an intent to ignore the obligations under 

24  the guarantee agreement?

25          MR. KELIN:  Your Honor, I'm going to make the 
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 1  same objection that he made that you sustained.  Now 

 2  he's trying to tie the testimony into Section 3.18.  I 

 3  thought it was a pretty good darn question I made, but 

 4  you sustained my objection, so I'm compelled to 

 5  object --

 6          THE COURT:  Well, if it was so good, why don't 

 7  we just let him answer this question?  

 8          MR. KELIN:  I'm not gonna disagree with you, 

 9  but you sustained it.

10          MR. FENNINGHAM:  Then let him answer.

11          THE COURT:  Let me hear that question again, 

12  please.  Not from you, from the court reporter.  

13          (Reporter read testimony.)

14          THE COURT:  Do you think he understands this 

15  question?

16          MR. FENNINGHAM:  I'll withdraw the question, 

17  Your Honor.

18          THE COURT:  That's --

19          MR. FENNINGHAM:  Your Honor, I learned when a 

20  Judge frowns, I withdraw the question.

21          THE COURT:  I was listening very carefully, 

22  that's why I asked that it be reread.

23          MR. FENNINGHAM:  That's all I have, Your Honor.

24          MR. PITTINSKY:  Your Honor, I have a few 

25  questions.
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 1          THE COURT:  You may.

 2           MR. PITTINSKY:  All right.  Thank you, Your 

 3           Honor.  I'll try to be very brief.  

 4                     CROSS EXAMINATION

 5  BY MR. PITTINSKY:

 6      Q.   Mr. Hixson, would you turn -- and this is all 

 7  by questions and exhibits we've referenced to 

 8  Mr. Kelin's notebook.  

 9      A.   Okay.

10      Q.   All right.  And would you turn, please, just to 

11  document 23, please.  

12      A.   23.  Yes.

13      Q.   Now, that's Mr. Canton's e-mail of March 11th, 

14  2005?

15      A.   That's correct.

16      Q.   Okay.  Did you believe that Mr. Canton's March 

17  11th, 2005, e-mail changed or altered the County's 

18  absolute, irrevocable and unconditional guarantee of the 

19  bonds set forth in the December 2003 guarantee 

20  agreement?

21      A.   No.

22      Q.   Would you look please at document number 10, 

23  which is Ordinance 73.

24      A.   Yes.

25      Q.   All right.  And if you would, please, turn to 
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 1  the same section Mr. Kelin directed you to, which is 

 2  Section 7, beginning on the bottom of page 4 and 

 3  continuing on the top of page 5.

 4      A.   Yes.  

 5      Q.   Do you have that in front of you?

 6      A.   I do.  

 7      Q.   Do you find anywhere in Section 7 a requirement 

 8  that the revenues from the hotel room rental tax be 

 9  first applied to the debt service on the bonds?

10      A.   No.

11      Q.   All right.  Thank you.

12          Would you turn, please, to the trust indenture, 

13  which is document 12?

14      A.   Okay.  I have it.

15      Q.   All right.  And in particular, turn to the 

16  provision that Mr. Kelin asked you about, which was at 

17  page 49, 5.02 (c), entitled construction account of the 

18  project fund.  

19           Do you see that?  When you're there, let me 

20  know.

21      A.   Yes, I have it.

22      Q.   And Mr. Kelin brought out that this provision 

23  provided, so far as your understanding was concerned, 

24  that the bond proceeds could not be used for 

25  construction until there was a remarketing of the bonds 
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 1  as tax-exempt bonds?

 2      A.   That's correct.

 3      Q.   Is this the very remarketing of the bonds that 

 4  can be pre -- that can be used for construction?  Is 

 5  this provision for remarketing of the bonds as 

 6  tax-exempt bonds -- 

 7      A.   Right.

 8      Q.    -- the very remarketing of the bonds that you 

 9  previously testified could not proceed because of 

10  Resolutions 36 and 37 and the county's inquiry in the 

11  market area of the hotel room rental tax?

12      A.   Based on the guidance I've been given by my 

13  financial advisor, yes.

14      Q.   And that's Mr. Beckett, right?

15      A.   That's correct.

16      Q.   And, finally, if you would just look at 

17  Resolution 36, which is document 31?

18      A.   Okay.  I have it.

19      Q.   All right.  You remember Mr. Kelin asked you a 

20  few questions about that?

21      A.   That's correct.

22      Q.   Right.  And he brought out that there was no 

23  definitive action taken by Resolution 36 in terms of the 

24  County not approving any new guarantee, correct?

25      A.   That's correct.
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 1      Q.   All right.  But would you look, please, at 

 2  paragraph A-1, 2 and 3, and am I correct that it's your 

 3  understanding that Resolution 36 did determine for the 

 4  County commissioners that any remarketing of the bonds 

 5  would result in the issuance of a new county guarantee, 

 6  if you look at A-3?

 7      A.   Yes.  That is stated in the resolution.

 8          MR. PITTINSKY:  Thank you.  No further 

 9  questions.

10          MR. FENNINGHAM:  Your Honor, I move the 

11  admissions of Exhibits A-1 through A-14.

12          THE COURT:  Any objection, Mr. Kelin?

13          MR. KELIN:  No objection.  I do have some 

14  further questions for this witness.

15          MR. FENNINGHAM:  Oh, I'm sorry.

16          THE COURT:  Well, they are admitted then.  That 

17  takes care of that problem.  And recross?  

18              MR. KELIN:  Thank you, Your Honor.  

19                    RECROSS EXAMINATION

20  BY MR. KELIN:

21      Q.   Mr. Hixson, I'm a little confused, maybe you 

22  can help me understand.

23          I thought in response to my questions on the 

24  issue of prioritization by the Authority of the use of 

25  hotel tax revenues, you testified that you understand 
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 1  there is no such prioritization in the 2003 documents.

 2      A.   That's correct.  I did answer your question 

 3  that way.

 4      Q.   Okay.  And then I thought in response to 

 5  Mr. Fenningham's question, you gave the opposite answer, 

 6  that based on some things he read to you, you understand 

 7  there is some prioritization.  

 8           Did I understand your answer correctly?  

 9      A.   That's right.  He read that to me and I 

10  answered his question affirmatively.  

11      Q.   But what he read to you, am I correct, just 

12  dealt with provisions that the -- that the bonds could 

13  maintain solely out of the hotel tax revenue, that was 

14  one of the provisions, right?

15      A.   Right.

16      Q.   Well, just because the bonds can be paid solely 

17  out of the hotel tax revenue, that doesn't mean that the 

18  hotel tax revenue has to first be used to pay the bonds, 

19  does it?

20      A.   I guess not.

21      Q.   And then the other point he made was that 

22  Citizens Bank had a priority lien, right?

23      A.   Yes.

24      Q.   Just because someone else has a lien as a 

25  priority doesn't commit the Authority to first use the 
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 1  proceeds to pay the bonds, does it?

 2      A.   It may not on paper.

 3      Q.   Well, paper is what we're talking about, isn't 

 4  it?

 5      A.   Right.

 6      Q.   Okay.  So are you back to where you were when I 

 7  talked to you the first time, and now you agree there's 

 8  no prioritization in the documents based on what you've 

 9  heard?

10      A.   Yes.

11          MR. KELIN:  Thank you.  No further questions.

12          THE COURT:  You're done finally, Mr. Hixson.

13          THE WITNESS:  Thank you.

14          MR. PITTINSKY:  Your Honor, in light of the 

15  fact that you permitted Mr. Kelin to have an enlarged 

16  scope, because he could call him back as on cross, can 

17  he be dismissed and excused from the proceedings if he 

18  wishes to leave?  

19          THE COURT:  I have no objection.  

20          Do you have any objection?

21          MR. KELIN:  No, sir.

22          THE COURT:  All right.  Thank you.

23          MR. PITTINSKY:  Your Honor, we will now call 

24  Peter Edelman.  

                        PETER EDELMAN, 

25  Called as a witness, being duly sworn or affirmed, was 

              examined and testified as follows:
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 1                             

 2                    DIRECT EXAMINATION

 3  BY MR. PITTINSKY:

 4      Q.   All right.  Mr. Edelman, I will also refer to 

 5  the notebook that Mr. Kelin put together that's in front 

 6  of you.  All right?

 7      A.   Yes.

 8      Q.   Thank you.  

 9           Would you state your full name for the record, 

10  please?

11      A.   Peter T. Edelman.

12      Q.   And where are you presently employed?

13      A.   I am employed by Stevens & Lee.

14      Q.   And are you a partner?

15      A.   I am.

16      Q.   Okay.  Just briefly describe your education, 

17  starting with college, please.  

18      A.   I graduated with a Bachelor of Arts in 

19  economics from Bucknell University in 1985.  

20           Subsequent to my undergraduate work, I 

21  graduated with a law degree from the Dickinson School of 

22  Law in 1988.

23      Q.   And did you join the Stevens & Lee firm shortly 

24  thereafter?

25      A.   I did.
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 1      Q.   And have you been with Stevens & Lee 

 2  continuously since that time?

 3      A.   Yes, I have.

 4      Q.   So you've been there 18 years, correct?

 5      A.   That's right.

 6      Q.   And have you specialized in any area of the law 

 7  during that 18-year period?

 8      A.   I have.  I have worked in our taxes and finance 

 9  group for 99 percent of those 18 years.

10      Q.   And that -- at present, approximately how many 

11  bond transactions do you work on on an annual basis?

12      A.   I -- I work on approximately 30 to 40 financing 

13  transactions per year.

14      Q.   Did you serve in any role in the December 2003 

15  bond transaction that you've heard testimony about?

16      A.   Yes, I did.

17      Q.   Would you turn, please, to document 12?

18          THE COURT:  Is that A-12?

19          MR. PITTINSKY:  No, it's from Mr. Kelin's 

20  notebook, Your Honor, document number 12 from 

21  Mr. Kelin's notebook.  All of my references will be to 

22  Mr. Kelin's notebook.

23          THE COURT:  All right.  Thank you.

24          THE WITNESS:  All right.

25  BY MR. PITTINSKY:
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 1      Q.   Who was the draftsman of the trust indenture 

 2  that is at document 12?

 3      A.   The law firm of Stevens & Lee was the draftsman 

 4  of this document.  I personally handled all of the work 

 5  for Stevens & Lee in drafting this document.  

 6      Q.   Did you draft any other documents related to 

 7  this trust indenture?

 8      A.   Yes, I did.  I -- I drafted a number of the 

 9  closing documents that were executed at settlement, 

10  including the debt service reserve fund replenishment 

11  note; the actual revenue bond that was signed at 

12  settlement; together with the certificates and receipts 

13  that were executed at settlement.

14      Q.   Who represented the County in the bond 

15  transaction?

16      A.   The law firm of Leisawitz Heller Abramowitch & 

17  Phillips.  Heller and Doug Rauch were the two attorneys 

18  representing the County from that firm.

19      Q.   Do you know what documents they produced?

20      A.   Yes, I do.  They were principally in charge of 

21  drafting all the documents to be executed by the County, 

22  including Ordinance 73, the County guarantee agreement, 

23  the reimbursement agreement.  There might have been one 

24  or two others, but those were the principle documents 

25  executed by the County.
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 1      Q.   Did you participate in any negotiations of the 

 2  terms of the guarantee agreement?

 3      A.   I did not.

 4      Q.   Did you review the guarantee agreement?

 5      A.   Yes, I did.

 6      Q.   Did you review Ordinance 73?

 7      A.   Yes, I did.

 8      Q.   Did you have any discussions with the County's 

 9  counsel concerning Ordinance 73?

10      A.   Yes, I did.

11      Q.   Would you tell us what those discussions 

12  involved?

13      A.   Sure.

14      Q.   Please.

15      A.   Doug Rauch, counsel for the County, contacted 

16  me in the course of preparation of the transaction 

17  documents and pointed out to me that Ordinance 73 

18  contained certain preconditions, certain language that 

19  needed to be included within the trust indenture.

20      Q.   Can I just stop you for a moment?

21      A.   Oh, sure.

22      Q.   At that point in time, did the trust indenture 

23  include the provisions that he pointed out to you should 

24  be included?

25      A.   No, it did not.
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 1      Q.   And if I point you to Ordinance 73, which is 

 2  document 10.  

 3      A.   Okay.

 4      Q.   And in particular, point you to Section 7, at 

 5  the bottom of page 4 and the top of page 5, and ask you 

 6  when you have that in front of you --

 7      A.   I have it.

 8      Q.    -- ask you whether those were the provisions 

 9  or requirements that Mr. Rauch called your attention to 

10  in this discussion?

11      A.   Yes, they are.

12      Q.   And what, again, did he tell you about these 

13  provisions?

14      A.   Well, he highlighted to me this Section 7, and 

15  noted to me that these preconditions were not in the 

16  most recent draft of the indenture that had been 

17  circulated to the working group.

18          And noted to me that this was a requirement of 

19  the County's ordinance and accordingly, these provisions 

20  needed to be added to the trust indenture.

21      Q.   All right.  And what did you do -- well, did 

22  you agree with it, first of all?

23      A.   Yes, yes, clearly it's plain language.

24      Q.   And what did you do to affirmatively respond to 

25  Mr. Rauch's request?
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 1      A.   I added these preconditions to the trust 

 2  indenture.

 3      Q.   Well, let's go now to the trust indenture 

 4  document 12, and if you would, show us what you did to 

 5  affirmatively respond to Mr. Rauch's request.

 6      A.   Well, there's two -- there's two primary 

 7  sections to focus on.  I don't -- I don't have a 

 8  specific section in mind.  

 9           There's a section in the indenture that 

10  prohibits the expenditure of any funds from the project 

11  fund until the bonds are remarketed.

12      Q.   Would you look at 5.02 (c), please, on page 49?

13      A.   That's the section, thank you.

14      Q.   Is that the one?

15      A.   Yes.

16      Q.   All right.

17      A.   So to understand the mechanisms of the trust 

18  indenture, you then need to turn to article 2, which 

19  contains provisions regarding the remarketing of the 

20  bonds and, specifically, Section 2.05 (b).

21      Q.   Is that at page 24?

22      A.   Yeah.  My copy it starts on 23 and carries over 

23  to 24.

24      Q.   Right.

25      A.   These are the preconditions to remarketing of 
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 1  the bonds in a tax-exempt mode 

 2      Q.   So tell us what provisions you inserted to 

 3  affirmatively respond to Mr. Rauch's request?

 4      A.   Sure.  In 2.05 (b) contains five subsections 

 5  numbered one through five.  The trust indenture 

 6  initially only contained subsections 4 and 5, which were 

 7  at that time numbered 1 and 2.  

 8      So we added sections 1, 2 and 3, additional 

 9  conditions to the remarketing of the bonds.

10      Q.   All right.  And can you tell me how you believe 

11  and -- if you would, I know it may be a little 

12  difficult, but if you would turn back to document 10, 

13  which is the ordinance, Ordinance 73?

14      A.   Yep.

15      Q.   Maybe to expedite this, I'll give you another 

16  copy of Ordinance 73, so you won't have to turn back and 

17  forth.  All right?

18      A.   Yep.

19      Q.   So just stay on the trust indenture.  

20      A.   Okay.

21          MR. KELIN:  David, you're welcome to use the 

22  poster, if you'd like.

23  BY MR. PITTINSKY:

24      Q.   All right.  You have Ordinance 73.  You have 

25  section 7 in front of you.
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 1      A.   Yes.

 2          MR. PITTINSKY:  Your Honor, I would say, beware 

 3  of Kelin bearing gifts.

 4  BY MR. PITTINSKY:

 5      Q.   Now -- 

 6      A.   Go ahead.

 7      Q.   Can you tell me what language in 2.05 (b) you 

 8  believe that you put in to affirmatively respond to 

 9  Mr. Rauch's request regarding section 7 (b) (i) in the 

10  ordinance, Ordinance 73, that the Authority has 

11  sufficient funds to complete the construction of the 

12  facilities, in full accord with the final plans and 

13  specifications prepared by the architect for the 

14  facilities and approved by the Authority?  

15      A.   Certainly.  Section 2.05 (b) (1) requires the 

16  delivery of the plans and specifications.  And Section 

17  2.05 (b) (2) requires the delivery of a project budget, 

18  which includes detailed itemization of costs.

19          As used in the context of this definition, or 

20  excuse me -- in the context of this section, one needs 

21  to understand the definition of project, which is 

22  defined in section 101 of the trust indenture.

23      Q.   All right.  Let's turn to that.  That is at 

24  page 10 of the indenture?

25      A.   That's right.  The definition of project 
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 1  specifically includes the funding of the design.

 2      Q.   Wait for His Honor to get there.

 3      A.   Oh, I'm sorry.

 4          MR. PITTINSKY:  Page 10 of the trust 

 5  indenture.  

 6          THE COURT:  I'm there.

 7          MR. PITTINSKY:  The bottom of page 10.

 8          THE WITNESS:  The bottom of page 10.

 9  BY MR. PITTINSKY:

10      Q.   Continue, please.  

11      A.   Sure.  Subparagraph A of the definition 

12  includes the funding of the design, acquisition, 

13  construction, furnishing and equipping of the convention 

14  center.  

15           To understand the term project budget, you need 

16  to read that definition and clearly the delivery of the 

17  project budget means a budget that demonstrates, single 

18  A, the funding sources for the design of the project, 

19  together with the costs of construction of the project.      

20  So it's a sources and uses requirement.

21      Q.   Now, you still have Ordinance 73 in front of 

22  you.  

23      A.   Yes, I do.

24      Q.   What did you do to respond to Mr. Rauch's 

25  request that you put something in the indenture with 
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 1  respect to the requirement in Ordinance 73 regarding (b) 

 2  (2), new hotel designed to support the program of the 

 3  facilities and provide sufficient rooms and amenities to 

 4  serve as a headquarters hotel for the facilities shall 

 5  be constructed in conjunction with the facilities?

 6      A.   Section 2.05 (b) (3) of the trust indenture 

 7  requires delivery -- excuse me -- it requires evidence 

 8  satisfactory to the issuer that financing for the 

 9  adjacent headquarters hotel is available, and that 

10  construction of the adjacent headquarters hotel will 

11  proceed to completion.

12          THE COURT:  What section again was that?

13          THE WITNESS:  2.05 (b) (3) of the trust 

14  indenture.

15  BY MR. PITTINSKY:

16      Q.   Now, just -- I think you were in the courtroom 

17  when Mr. Kelin made his opening statement.  And I don't 

18  know if you recall him saying that a project budget 

19  could be an unbalanced budget?

20      A.   Yes.

21      Q.   What is -- what was your intent and your 

22  understanding when you drafted this provision that 

23  refers to project budget in 2.05 (b) of the trust 

24  indenture?

25      A.   Really to answer that question, you need to 
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 1  understand the scope of this section.

 2          This section deals with the remarketing of the 

 3  bonds.  In connection with the trust indenture to 

 4  remarket the bonds, the Authority would be required to 

 5  obtain some type of credit enhancement, whether it's 

 6  bond insurance, or a letter of credit, for example, from 

 7  a financial institution.

 8          To obtain that type of credit enhancement, the 

 9  Authority would need to demonstrate to that creditor 

10  that it has sufficient funds to complete the project.  

11  So clearly we did not intend that the word budget meant 

12  an unbalanced budget.  

13          I mean, that would be a ridiculous 

14  interpretation of the section, given the scope of this 

15  document, and the requirements of the marketplace.

16      Q.   Now, after you inserted subparagraphs 1, 2 and 

17  3, into the trust indenture in Section 2.05 (b), did you 

18  have any further discussions with Mr. Rauch as to 

19  whether or not he was satisfied with the response that 

20  you had made in drafting these provisions?

21      A.   Yes, I did.

22      Q.   And would you please tell us the nature of that 

23  discussion?

24      A.   Sure.  After -- after we revised this document, 

25  we sent out the revised draft to all members of the 
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 1  working group, including counsel for the County, Doug 

 2  Rauch, and in connection with his review of the revised 

 3  document, he noted that he concurred that this provision 

 4  complies with the provisions of Ordinance 73.

 5      Q.   Would you turn, please, to the guarantee 

 6  agreement itself, which is document 13 in the notebook?

 7      A.   I'm there.

 8      Q.   And would you look, please, at paragraph -- at 

 9  Section 3.17?

10      A.   Okay.

11      Q.   First of all, is this one of the provisions of 

12  the guarantee agreement that you reviewed back in 

13  November, December, 2003?

14      A.   Yes, it is.

15      Q.   Was this provision boilerplate or a clause 

16  tailored for the transaction?

17      A.   This is a provision that was specifically added 

18  for this transaction.

19      Q.   And how do you know that?  

20           Were you -- did you see how this evolved during 

21  the course of the drafts of this provision?  

22      A.   Yes.  I mean, there's really two ways I know 

23  that.  

24           First of all, this form of guarantee agreement 

25  is a common form used in a number of financing 
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 1  transactions in which a municipality provides a 

 2  guarantee.

 3          And this section 3.17 is typically not 

 4  included.

 5          And, the second point is that in the course of 

 6  preparing the financing documents for this transaction, 

 7  I received the various drafts of this guarantee 

 8  agreement and saw how the Section 3.17 was revised 

 9  between the County and the Authority's special counsel.

10      Q.   So -- so is it your testimony that the 

11  provision in Section 3.17 (2); namely, the County has 

12  approved the terms of the indenture and the 

13  reimbursement agreement with the execution by the County 

14  of this guarantee agreement constituting conclusive 

15  evidence of approval thereof that that was tailored for 

16  the transaction?

17      A.   It was specifically tailored for the 

18  transaction.

19      Q.   And do you see the header on page 9?

20      A.   Yes, I do.

21      Q.   All right.  Does that tell you who drafted this 

22  particular page?

23      A.   Yes.  That header is a header used by the 

24  Leisawitz firm and, in fact, the initials DPR that 

25  appear in the header refer to Douglas Paul Rauch.
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 1      Q.   And he was the County's attorney, correct?

 2      A.   That's correct.

 3      Q.   All right.

 4          MR. PITTINSKY:  Your Honor, no further 

 5  questions.

 6          MR. FENNINGHAM:  I have no questions, Your 

 7  Honor.

 8          THE COURT:  Okay.  Mr. Kelin.

 9             MR. KELIN:  Thank you, Your Honor.  

10                     CROSS EXAMINATION

11  BY MR. KELIN:

12      Q.   Mr. Edelman, simply because Mr. Rauch prepared 

13  the document, you're not suggesting, are you, that that 

14  reflects that Section 3.17 was his idea or his 

15  suggestion?

16      A.   That's correct.

17      Q.   It could have been suggested by counsel for the 

18  Authority, correct?

19      A.   That's correct.

20      Q.   Nor are you suggesting, I take it, that Section 

21  3.17 would supersede a requirement in Ordinance 73; in 

22  other words, if the County signed the guarantee 

23  agreement, notwithstanding what it says in Section 3.17 

24  that they agreed to the language of the indenture, if 

25  the language of the indenture doesn't satisfy the 
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 1  ordinance requirement, you're not suggesting that the 

 2  County can supersede by contract what its own 

 3  ordinance -- 

 4          MR. PITTINSKY:  Objection, Your Honor.  That is 

 5  clearly a legal question for the Court to decide.

 6          MR. KELIN:  Your Honor, he was asking him about 

 7  the significance of the section.  I was simply trying to 

 8  clarify his testimony.

 9          THE COURT:  I think his opinion is relevant 

10  here.  Overruled.  

11          Did you get the question, Mr. Edelman?  

12          THE WITNESS:  Could you repeat that.

13          MR. KELIN:  Sure.

14  BY MR. KELIN:

15      Q.   Section 3.17, as you said in response to direct 

16  examination, says that by signing the guarantee 

17  agreement, the County agrees to the language in the 

18  indenture, right?  Correct?

19      A.   Correct.

20          MR. PITTINSKY:  Your Honor -- Your Honor, he's 

21  mischaracterized the document.  He said it's conclusive 

22  evidence that the County has --

23  BY MR. KELIN:

24      Q.   It agrees conclusively, it's conclusive 

25  evidence, slam dunk, right?
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 1          MR. PITTINSKY:  Thank you.

 2  BY MR. KELIN:

 3      Q.   Correct?

 4      A.   I believe that the significance of the section 

 5  which was reviewed and approved by the county's counsel 

 6  demonstrates the County reviewed the indenture and 

 7  approved its terms and they satisfied the terms and 

 8  conditions of the ordinance.

 9      Q.   In the opinion of the County's special counsel, 

10  right?  

11      A.   And --

12      Q.   Right?

13      A.   And the County itself.

14      Q.   By signature of the former chairman, correct?

15      A.   The language states that the County has 

16  approved the terms of the indenture.

17      Q.   Right.  But are you suggesting that if that 

18  was -- if the guarantee agreement was signed in 

19  violation of the ordinance, are you suggesting that the 

20  contract supercedes the ordinance?

21      A.   I don't believe it was in violation of the 

22  ordinance.

23      Q.   The -- if you would turn to tab 12, the 

24  indenture, and go to the definitions section starting on 

25  page 2, Section 101.  
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 1           Are you there?

 2      A.   Yep.

 3      Q.   And you've got from page 2 through page 16 

 4  various definitions, right?

 5      A.   That's correct.

 6      Q.   And on the bottom of page 10, you have the term 

 7  project defined, right?

 8      A.   That's right.

 9      Q.   And then going over to page 11, at the top, it 

10  says project costs, correct?

11      A.   Yes.

12      Q.   There's a definition of project costs.  And 

13  then on page 12, it says, project fund, right?

14      A.   Yes.

15      Q.   Okay.  So you have three definitions that use 

16  the word project, right, correct?

17      A.   That's correct.

18      Q.   And isn't it your practice in this document and 

19  otherwise that where you define something in the 

20  definitions section in words that begin with a capital 

21  letter, that when you intend to use them in the body of 

22  the document, you use the capitalized first initial?

23      A.   That's correct.

24      Q.   So if you would turn to page 24, please.  Well, 

25  I'll tell you what, let's use this poster.
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 1          Section 2.05 of the trust indenture, subsection 

 2  2, when you're talking about a project budget, project 

 3  budget isn't a defined term, right?  

 4      A.   It is not.  

 5      Q.   And had you intended to use the term project, 

 6  referencing back to your definition, you would have had 

 7  a capital P there as you do seven other times when you 

 8  use the term project in the indenture, right?

 9      A.   I believe it's a typo.

10      Q.   Oh, you think it's a typo.  Okay.

11      A.   I'm sure there's many typos in the document.

12      Q.   You were pretty careful about this section, 

13  weren't you, sir?

14      A.   We were.

15      Q.   Okay.  Isn't it the truth, sir, that when you 

16  wrote project budget, you didn't have in mind going back 

17  to the definition project with a capital P as defined, 

18  that you thought this language alone referencing a 

19  project budget was adequate without any further 

20  explanation, isn't that the truth?

21      A.   No.

22      Q.   The project budget reference here doesn't say 

23  it has to be a balanced budget, right?

24      A.   The word balanced is not used.

25      Q.   Okay.  And you think that as you put it, the 
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 1  scope of the document, and the requirements of the 

 2  marketplace, would have led anyone to understand that, 

 3  correct?

 4      A.   That it's a balanced budget.  That's correct.

 5      Q.   Could you turn to page 49 of the indenture?

 6          Paragraph 5.03.  Do you see in the second line 

 7  it says the completion of the project with a capital P, 

 8  right?  

 9      A.   Yes.

10      Q.   Okay.  There you -- there you were referencing 

11  back to the definition of project in the definition 

12  section, right?

13      A.   That's correct.

14      Q.   And so you use the word capital P, right?

15      A.   That's correct.

16      Q.   Page 61.  Section 6.01, the last line 

17  referencing relating to the project, again, with a 

18  capital P, the same intent there, right, to reference 

19  back to the definition?

20      A.   That's correct.

21      Q.   Page 64.  Section 6.12, second line, it 

22  references -- well, first there's the project fund.  I'm 

23  not even counting those.  I'm just talking about just 

24  the project.  The next line references the project, 

25  again with a capital P, because you intended to 
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 1  reference the definition, right?

 2      A.   Yes.  

 3      Q.   Same thing in Section 3.13 on that same page, 

 4  fourth line, project, capitalized.

 5      A.   Yes.  I see that.

 6      Q.   Page 77.  Section 8.02 (g) down near -- 

 7  two-thirds of the way down the page, third line, 

 8  project, capital P, referencing the definition, right?

 9      A.   That's correct.

10      Q.   The bond form, which is appendix A, page A -- 

11  2, part of the indenture?

12      A.   Yes.

13      Q.   The next to the last paragraph, seventh line 

14  down, for the project, capital P, intending to reference 

15  back to the definition, right?

16      A.   That's correct.

17      Q.   Exhibit B to the indenture, page B -- 1, this 

18  is the form of disbursement request, right?

19      A.   Yes.

20      Q.   Under subsection B, second line, again, 

21  reference to the project with a capital P, because you 

22  intended to reference back to the definition for project 

23  and you wanted that to be clear, right?

24      A.   That's right.

25      Q.   But it's your testimony that in this very 
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 1  important section where you reference project fund, you 

 2  really intended to use the definition, but that's the 

 3  one place where you forgot, is that your testimony?

 4          MR. PITTINSKY:  Excuse me.  The reference is to 

 5  project budget.

 6  BY MR. KELIN:

 7      Q.   I'm sorry.  Project budget.  Thank you.  That's 

 8  your testimony?

 9      A.   I'm not sure what other project I'm referring 

10  to.

11      Q.   But you weren't referring to the definition 

12  section, were you?  It was just a general reference to 

13  the project budget, which you thought was an adequate 

14  explanation for purposes of that section, correct?

15      A.   I don't agree.  It's a budget for the project.

16      Q.   You drafted an opinion letter, correct?

17      A.   I did.

18      Q.   Okay.  And you understand that if the 

19  recipients of the opinion letter, the ones to whom it 

20  was addressed, relied, to their detriment, on their 

21  [sic] opinion and you turned out to be wrong, you and 

22  your firm could be sued, right?

23          MR. PITTINSKY:  Objection, Your Honor.

24          THE COURT:  We asked this before.  Overruled.  

25  You asked about the other bond counsel, so --
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 1          MR. KELIN:  I'm sorry, Your Honor, I thought 

 2  the objection before was because it was Mr. Hixson who 

 3  was a lay witness and this gentleman is an attorney, so 

 4  I thought that objectionable part of the question had 

 5  been removed.

 6          THE COURT:  I overruled the objection.

 7          MR. KELIN:  Oh.  Well, I'm going to stop my 

 8  oral argument right there.  

 9          THE WITNESS:  I'm sorry, what's your question?

10  BY MR. KELIN:

11      Q.   I'll try to do it without stepping on my feet 

12  this time.

13          When bond counsel issues a letter -- an opinion 

14  letter and bond counsel is wrong, it's subject to 

15  exposure to liability to the recipients of the letter 

16  who relied, to their detriment, on the opinion letter, 

17  correct?  

18      A.   Under what circumstances?

19      Q.   Where the bond counsel is wrong, the recipient 

20  relies to its detriment on the wrong information 

21  provided in the letter?

22      A.   Honestly, I'm a bond lawyer.  I don't really 

23  practice in -- in the area of malpractice.  I --

24      Q.   So you don't know the answer to that question?

25      A.   I assume that could be correct, but -- I don't 
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 1  know.

 2      Q.   We'll switch topics just briefly, still on the 

 3  indenture, but --

 4          You were never asked by anyone in the 

 5  transaction to include in the indenture a requirement 

 6  that the Authority prioritize its use of hotel tax 

 7  revenues to first pay debt service on the bonds, 

 8  correct?  

 9      A.   That's correct.

10      Q.   And so it's not in there, right?

11      A.   That's correct.

12          MR. KELIN:  Thank you.  No further questions.

13          MR. PITTINSKY:  No further questions.

14          MR. FENNINGHAM:  No questions, Your Honor.

15          THE COURT:  All right.  Thank you, Mr. Edelman.

16          May he be excused?  Any objection to that?  

17          MR. KELIN:  No objection.

18          THE COURT:  All right.

19          MR. PITTINSKY:  Thank you, Your Honor.

20          THE COURT:  Well, I was going to go to 12:30, 

21  but I think we've gone long enough at this particular 

22  point.  

23          So we'll recess, reconvene at 1:30 then.  

24          (Lunch recess.)

25          (Authority's Exh. Nos. 15 - 17 marked.)
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 1          THE COURT:  All right.  Be seated again.

 2          Ready for our next witness then?          

 3          MR. FENNINGHAM:  We are, Your Honor.  The 

 4  Authority calls Thomas Beckett.  

 5                     THOMAS BECKETT, 

    Called as a witness, being duly sworn or affirmed, was 

 6            examined and testified as follows:

 7

                      DIRECT EXAMINATION

 8

    BY MR. FENNINGHAM:

 9

        Q.   Good afternoon.  

10

        A.   Good afternoon.

11

        Q.   State your full name.  

12

        A.   Thomas K. Beckett, Jr.

13

        Q.   What is your profession?

14

        A.   I am a municipal financial advisor and 

15

    investment banker.

16

        Q.   And lying before you premarked as Exhibit A-15 

17

    is a document.  Will you examine that and describe it to 

18

    the Court?

19

        A.   This looks like my most recent resume.

20

        Q.   And just looking at that, could you describe 

21

    whether that is current, to the current -- to the 

22

    present date?

23

        A.   In March of this year, I changed firms to a new 

24

    firm.  I left Fairmount Capital Advisers in March and I 

25

    was fortunate enough that the Authority decided to go 
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 1  with me and renew a contract with my new firm, George 

 2  K. Baum and Company.

 3      Q.   The Exhibit A-15 consists of two pages.  Would 

 4  you confirm that your education -- at least there's a 

 5  category of education on the second page of A-15?

 6      A.   Yes, that is my education, including a little 

 7  bit of post-graduate work at Temple; Masters in 

 8  governmental administration at the University of 

 9  Pennsylvania.

10          THE COURT:  Master of what?

11          THE WITNESS:  Governmental administration, Your 

12  Honor, and Bachelors of Arts and History at Penn State.

13  BY MR. FENNINGHAM:

14      Q.   You graduated from Penn State University in 

15  1985?

16      A.   Yes.

17      Q.   With a BA in history?

18      A.   Yes.

19      Q.   And you attended University of Pennsylvania 

20  attaining an MGA degree in 1987?

21      A.   Yes.

22      Q.   Did the studies include public sector, 

23  nonprofit management, public finance, budgeting, 

24  accounting, information systems and economics?  

25      A.   Yes.
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 1      Q.   And you've indicated you also took advanced 

 2  studies in corporate finance at Temple University school 

 3  of Business and management?

 4      A.   Yes.

 5      Q.   You indicate on your CV the year 1998.  Was 

 6  that a graduate program and did you obtain a degree?

 7      A.   No, it was a non-degree program.  I had an 

 8  employer that offered to pay for some courses and I took 

 9  them.

10      Q.   Would you just describe briefly your experience 

11  as a financial advisor during the course of your 

12  employment?

13      A.   Yes.  I -- I have been working in the field of 

14  municipal finance and public finance and project finance 

15  for almost 20 years now.  

16           I started in -- right out of graduate school at 

17  a firm called WH Newbold's Son and Company in 

18  Philadelphia, which was a small municipal securities 

19  broker dealer.  And as part of that, I was charged with 

20  assisting the senior bankers there in completing their 

21  transactions.

22      Q.   Do you list on your resume, Exhibit A-15, 

23  particular projects in which you have participated in 

24  your capacity as a financial advisor?

25      A.   Yes, in my capacity as a financial advisor most 
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 1  recently at Fairmount Capital Advisers, I listed several 

 2  projects that I have participated in.  

 3           The first two are in Lancaster County.  Again, 

 4  I'm very proud of both the baseball stadium and the 

 5  Convention Center Authority.

 6      Q.   Well, the second item on your resume in that 

 7  category refers to the Lancaster County Redevelopment 

 8  Authority.  Is that -- what project is that relating to?

 9      A.   That would be the baseball stadium.  The 

10  Barnstormers stadium.  Clipper Magazine stadium.

11      Q.   And just prior to Fairmount Capital Advisers, 

12  the employment in your career, you indicate that you 

13  were employed by Mellon Financial Markets, Inc. -- 

14      A.   Yes.  That's true.

15      Q.   -- in Philadelphia for four years; is that 

16  accurate?

17      A.   That is accurate.

18      Q.   And prior to that, you also were employed by 

19  Penn Capital Advisors in the period of 1990 to 1995?

20      A.   Yes.

21      Q.   Prior to that, you were assistant 

22  vice-president of WH Newbold and Sons and Company in 

23  Philadelphia?

24      A.   That's true.

25      Q.   And I think you said during all of these 
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 1  periods of your employment, your activities were focused 

 2  upon financing and, in particular, public financing 

 3  projects?

 4      A.   That is correct.  

 5      Q.   In the section dealing with -- the first 

 6  project that you list under your employment with 

 7  Fairmount Capital Advisers -- and let me back up for a 

 8  minute.

 9          When did you commence in the capacity as 

10  financial advisor to the Lancaster County Convention 

11  Center Authority?  

12      A.   I believe initial discussions with the 

13  Authority took place between myself and a member of 

14  another member of Fairmount Capital Advisers around May 

15  of 2003.

16          I believe that our contract was executed by the 

17  Authority subsequent to that.  My recollection is June 

18  of 2003.

19      Q.   And to set that into the context of the 

20  chronology of the project activities, that was prior to 

21  the conclusion of what's been referred to as the Bold 

22  litigation?

23      A.   That is -- that's correct.

24      Q.   And do you have an independent recollection of 

25  when the Bold litigation was concluded?
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 1      A.   In, I believe, early August of 2003.

 2      Q.   With regard to your curriculum vitae, Exhibit 

 3  A-15, underneath this category of the Convention Center 

 4  Authority, you list the activities -- your scope of 

 5  activities 2003 to the present.  And has there been any 

 6  interruption in your activities in the role of financial 

 7  advisor to the Authority during that period of time?

 8      A.   No, there have not.

 9      Q.   You also identify as part of the information 

10  under that category -- and I quote -- developed plan of 

11  finance that increased Authority's debt capacity by 15 

12  million.  Do you see that?  

13      A.   Yes, I do.

14      Q.   Could you expand or explain exactly what you 

15  meant to indicate or what you mean in that reference for 

16  the Judge?

17      A.   Well, it was -- it was developing a plan of 

18  finance that increased the Authority's debt capacity, 

19  utilizing the same amount of revenue available to it by 

20  virtue of incorporating a county guarantee, a partial 

21  county guarantee.

22      Q.   In your general capacity as a financial 

23  advisor, not necessarily limited to the Convention 

24  Center Authority, is it within the scope of your 

25  responsibilities as a financial advisor to develop a 
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 1  plan of finance?

 2      A.   Absolutely.

 3      Q.   Could you define or describe what you mean by a 

 4  plan of finance?

 5      A.   Well, a plan of finance starts with -- with 

 6  what the -- what my client's strategic goals and 

 7  objectives are.  In this case, to build a convention 

 8  center and operate a convention center.

 9          The -- it starts with examining the resources 

10  available to it, to look at the sensitivity of those 

11  resources to changes, to fluctuations, to look at all 

12  the types of costs and expenses that would be chargeable 

13  to that resource, and then to develop a capital 

14  financing plan, sources and uses of funds, a project 

15  capital budget, project operating budget, and then 

16  develop various schedules of debt service payment over 

17  any number of years similar to a mortgage.

18          We -- we go back and forth with how we schedule 

19  and prioritize those things, what is and is not sellable 

20  in the markets, and then we -- we -- we go through many 

21  different iterations, what if we use bank letters of 

22  credit instead of municipal bond insurance, what is more 

23  cost effective; what if we employ a short-term strategy 

24  followed by a long-term strategy; what types of risks 

25  and benefits does that type of strategy have; and is 
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 1  that something that ought to be employed?  

 2          Literally we go through 40 or 50 different 

 3  iterations of different types of plans of finances that 

 4  involve different securities, different schedules of 

 5  payments, different short and then long-term -- interim 

 6  or permanent financing strategies.

 7      Q.   In all that you just described, is that -- is 

 8  it fair to characterize that as a step one in 

 9  determining the clients' needs for financing, relating 

10  to a particular project?

11      A.   Yes, I typically, when I'm presenting a 

12  proposal to a client, I typically characterize is as an 

13  implementation and/or analysis phase.  

14           What we'll do is go through that type of 

15  what-if scenario.  We'll generate a lot of different 

16  alternatives and scenarios, and then gradually wean our 

17  way down to one that is most likely and least costly and 

18  accomplishes the goals of the client.

19      Q.   And as of the inception of your role as 

20  financial advisor to this Authority, my client, did you 

21  go through that implementation phase of developing a 

22  plan of finance for this project?

23      A.   Absolutely.  Yes.

24      Q.   And beyond the internal development of a plan 

25  of finance with the particular client, in this case the 
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 1  Convention Center Authority, is there -- what do you do 

 2  next?  What's the next phase?

 3      A.   Well, typically, once you -- once you finalize 

 4  the implementation, you develop a plan of finance.  You 

 5  go into an implementation phase, all right.

 6      Q.   And can you describe what that means in terms 

 7  of what you actually do?

 8      A.   What you actually do is, you -- you -- let's 

 9  say, for example, your analysis and evaluation phase 

10  comes into we're going to issue variable rate bonds and 

11  we're going to swap them with an interest rate swap to 

12  fix.  

13           You'll go together and you'll pool together all 

14  the different pieces of that financing transaction.  

15  That is the implementation phase.  

16           If I said implementation before I meant 

17  evaluation and analysis.  But the implementation phase 

18  is actually accomplishing the plan of finance, that you 

19  evaluate it, analyzed it, recommended it in the first 

20  phase.

21      Q.   Would it be fair to characterize what you refer 

22  to as the first stage as the development phase and then 

23  the second to be the implementation phase?

24      A.   Again, that's the idea, analysis and then 

25  implementation.
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 1      Q.   As part of the implementation phase, do you 

 2  communicate with third parties; that is, persons or 

 3  enterprises other than the client?

 4      A.   I typically communicate throughout the process 

 5  with others in the capital markets, because oftentimes a 

 6  client will ask us, can we do X, Y or Z?  And my answer 

 7  is, typically, you know, that may be pushing the edge of 

 8  the envelope, but let me check.  I'll check with some -- 

 9  with credit enhancers or commercial banks.

10      Q.   What -- I'm sorry.

11      A.   Go ahead.

12      Q.   I didn't mean to interrupt your answer.  

13      A.   That's all right.

14      Q.   You said credit enhancer.  What does that term 

15  mean?

16      A.   Well, when I use the term credit enhancer, I 

17  typically mean one of a number of -- of institutions 

18  that will, in exchange for either up front or annual 

19  fees will provide assurance to the bond market that 

20  debts will get paid.

21          Credit enhancers in municipal finance typically 

22  fall into two categories.  First is municipal bond 

23  insurers, and these are entities that in exchange for 

24  what oftentimes can be a substantial up-front premium 

25  will guarantee that the bond debt service will be paid 
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 1  to the holder thereof over time.

 2      Q.   Let me interrupt you, if I may.  

 3           You use the term premium.  Do you mean some 

 4  cash obligation, some money obligation paid to that 

 5  credit enhancer?

 6      A.   Absolutely at closing is typically a number of 

 7  percentage points times the total amount of debt service 

 8  of the bond issue.

 9      Q.   And then I --

10      A.   And the second category of credit enhancers 

11  would be commercial lender and credit banks.  These are 

12  banks that are highly rated, usually A or double A or 

13  better banks that are the banks like Wachovia, PNC Bank, 

14  bank of New York, City Corp.  Sovereign Bank is a little 

15  bit lower credit rating.  

16           But those will -- those banks will give you a 

17  short-term but mandatorily renewable letter of credit 

18  that can back bonds so that the bondholder in that case 

19  can look absolutely to repayment by that bank for 

20  principle and interest due on that obligation.

21          In an exchange for that, that bank will receive 

22  an annual fee.

23      Q.   Now, the role of a credit enhancer?

24      A.   Uh-huh.

25      Q.   Either category that you just described, is 

                                                                     64

 1  that a role that's germane to the financing in 

 2  connection with this particular project?

 3      A.   Absolutely.

 4      Q.   And was that true in 2003?

 5      A.   Yes.

 6      Q.   And is it true currently with regard to the 

 7  remarketing of its Series 2003 bonds?

 8      A.   Yes.

 9      Q.   We're in 2000 -- the fall of 2003.  Following 

10  August of 2003, did you participate in connection with 

11  the Authority's -- evidence to secure RCAP Funding 

12  through the Commonwealth of Pennsylvania?

13      A.   Yes, I -- I believe we participated in parts of 

14  finalizing the RCAP applications.  The -- I believe the 

15  application was done prior to our being there.

16          But there were a number of particular items 

17  that needed to be followed up on and one of them was a 

18  plan of finance.

19      Q.   Were you present for Mr. Hixson's testimony 

20  this morning?

21      A.   Yes, I was.

22      Q.   And to try to give you a focus in that regard, 

23  were -- are you -- were you involved in the efforts to 

24  consummate that application for the RCAP funding through 

25  the Commonwealth of Pennsylvania in the late -- or the 
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 1  fall or late part of 2003?

 2      A.   Yes, as they pertained to finalizing the 

 3  financing arrangements for the Authority, yes.

 4      Q.   And would you agree that what was at issue or 

 5  what was being applied for was $15 million of state 

 6  grant monies -- 

 7      A.  Yes.

 8      Q.   -- for the project?

 9          Did that RCAP application relate to the 

10  Authority's negotiations with the County of Lancaster in 

11  the fall of 2003?  

12      A.   Yes.

13      Q.   In what way?  Could you describe that?

14      A.   Well, one of the -- one of the -- one of the 

15  principle reasons for issuing the -- the Authority's 

16  2003 bonds in the fall of '03 was because I had been -- 

17  I had been led to believe that -- and I still do 

18  believe, that the -- the Commonwealth, while it had 

19  ordered the grant, needed to sign a letter to actually 

20  release the grant.

21          And that part of the conditions of that was 

22  access to external funding from local sources.

23          The local source that the Authority has 

24  available to it is the revenue stream represented by the 

25  hotel room rental tax.
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 1      Q.   Mr. Hixson also testified this morning that one 

 2  of the reasons for the negotiations with the County 

 3  representatives in the fall of 2003, rather than the 

 4  City of Lancaster representatives, was the bond rating 

 5  of the County.  Did you hear that testimony?

 6      A.   Yes, I did.

 7      Q.   Did -- to your knowledge and your experience as 

 8  a financial advisor, could you explain why the County's 

 9  bond rating played a part in negotiating with the County 

10  on behalf of the Authority?

11      A.   Well, the -- the County's bond rating is a 

12  double A., and it was -- at least it was at that time.

13          The City's rating is significantly lower than 

14  that.

15          So a guarantor with a higher credit rating 

16  leads to lower rates of interest and better pricing for 

17  credit enhancement, quite frankly, on the Authority's 

18  bonds.

19      Q.   And does that have -- all of that have an 

20  impact upon the amount of financing that could be 

21  secured and was secured?

22      A.   Absolutely.  Absolutely.

23      Q.   By the Authority?

24      A.   Absolutely.  The lower the cost of financing, 

25  given the same revenue source, the higher the amount of 
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 1  bonds that the Authority can issue.  In other words, a 

 2  four percent mortgage is more affordable than a 6 

 3  percent mortgage.  If you only have a thousand dollars a 

 4  month to pay, you might be able to buy a bigger house.

 5      Q.   And so that analysis -- by the way, did you 

 6  perform that analysis in your role as financial advisor?

 7      A.   I did.

 8      Q.   And does that play a part in -- strike that.

 9          Does the level or volume of revenues through 

10  the hotel room rental tax play into that analysis of the 

11  level of financing sought by the Authority in 2003?  

12      A.   Yes.

13      Q.   And does that play a part today in the 

14  remarketing of the Series 2003 bonds?

15      A.   Yes.

16      Q.   That being the level or volume of the hotel 

17  room rental tax?

18      A.   Yes.

19      Q.   Did you -- were you present in -- at the 

20  October 29, 2003, meeting of the commissioners of the 

21  County of Lancaster?

22      A.   Yes, I was present at that meeting.

23      Q.   And do you have an independent recollection of 

24  what -- why you were present?

25      A.   I was present representing the Authority -- 
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 1  the -- the Lancaster County Convention Center Authority 

 2  to discuss the plan of finance that we had discussed at 

 3  the Authority's meeting several nights previous to that.

 4      Q.   Who else was present -- or strike that.

 5          Was Chris Gibbons present, to your 

 6  recollection?  

 7      A.   To my recollection, Chris was present.

 8      Q.   And we've heard that he was or filled the 

 9  capacity as financial advisor to the County at that 

10  time.

11      A.   That is correct.

12      Q.   Would -- is it fair to say he was your 

13  counterpart -- you were the FA for the Authority; he was 

14  the FA for the County?

15      A.   That is correct.

16      Q.   As part of the -- your activities prior to 

17  October -- prior to October 29, 2003, did you have --

18          THE COURT:  October or August?  August or 

19  October?

20          MR. FENNINGHAM:  October, Your Honor.

21          THE COURT:  I have August.  I'm sorry.

22          MR. FENNINGHAM:  No, that's okay.  Focused upon 

23  the commissioners' meeting.

24  BY MR. FENNINGHAM:

25      Q.   So prior to October 29, 2003, did you have 
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 1  communications directly with Mr. Gibbons relating to the 

 2  project?

 3      A.   Yes.  

 4      Q.   And how many such communications did you have?  

 5      A.   I wouldn't hazard a guess.  They were frequent; 

 6  every day or couple of days.

 7      Q.   Relating to the convention center project?

 8      A.   Absolutely.

 9      Q.   And is it fair to say that you were both 

10  fulfilling your roles as financial advisers in -- in 

11  discussing the terms of the plan of finance?

12      A.   I would -- I would characterize it as fair to 

13  say that we were both filling our roles and we were 

14  representing our clients' interests as their respective 

15  financial advisers.

16      Q.   In connection with your role in dealing with 

17  the negotiation of a plan of finance, did you 

18  communicate with anyone other than Mr. Gibbons?

19      A.   Within his firm?

20      Q.   Well, in connection with the County?

21      A.   In connection with the County?  Periodically I 

22  would look in the time leading up to -- well, I think 

23  that was after.

24      Q.   My questions are all before the October 29th, 

25  2003 commissioners' meeting.  
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 1      A.   I believe I had a meeting with County -- one of 

 2  the County commissioners, and then administrator of the 

 3  County to review this and I believe that Mr. Gibbons was 

 4  there, as well.

 5      Q.   But is it fair to say that your contact, if I 

 6  could use that expression -- 

 7      A.   Yes.

 8      Q.   -- was your counterpart, Mr. Gibbons?

 9      A.   Absolutely.

10      Q.   Now, coming to the October 29th, 2003 

11  commissioners' meeting, were you present when 

12  Mr. Gibbons made a presentation to the commissioners?

13      A.   Yes.

14      Q.   Do you recall that -- today, do you recall 

15  whether there was anything that Mr. Gibbons said that 

16  was inconsistent with your communications with him prior 

17  to that meeting?

18      A.   No.  There was nothing in his -- in what he 

19  said to the commissioners that morning that was 

20  inconsistent with what he and I had talked about prior 

21  to that meeting.  

22      Q.   If I used the term prioritization of the hotel 

23  room rental tax in connection with the negotiations with 

24  the County representatives in the fall of 2003, would 

25  you understand the subject matter to which I'm 
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 1  referring?  

 2      A.   Yes.

 3      Q.   Did you present, as part of the plan of finance 

 4  to, the commissioners of the County, the concept of 

 5  prioritization of use of the hotel room rental tax on 

 6  October 29, 2003?

 7      A.   I did.

 8      Q.   Did Mr. Gibbons do the same?

 9      A.   He did.

10      Q.   And was -- do you recall any colloquy or 

11  exchange in communications directly with the 

12  commissioners on that point or subject matter?

13      A.   Directly from me to the commissioners, no.

14      Q.   Was there any discussion of that concept, 

15  prioritization, within the public comment portion of the 

16  meeting that evening?

17      A.   The meeting -- the Authority meeting?  

18      Q.   On October 29th, 2003.  

19      A.   Yes, there -- there was comment in terms of 

20  describing how the Authority's tax source is used to pay 

21  its obligations, debt service first and then operating 

22  expenses.

23      Q.   And then subsequent to October 29, 2003 -- 

24  strike that.

25          You have before you, I believe, Ordinance 73, 
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 1  which has been marked for identification as Exhibit 

 2  A-17.  

 3          Do you see that?  Let me help you out, if I 

 4  may.

 5      A.   Oh, here.

 6      Q.   Did you have occasion, prior to today, to 

 7  review Ordinance 73?

 8      A.   I did.

 9      Q.   Can you tell the Court whether there is any 

10  prioritization requirement set forth in Ordinance 73?

11      A.   I don't believe that there is a prioritization 

12  requirement in here.

13      Q.   Following October 29th, 2003, did you have 

14  further communications with Mr. Gibbons on the subject 

15  of prioritization of use of the hotel room rental tax?

16      A.   You say after the --

17      Q.   After October 29th.  

18      A.   Absolutely, yes.

19      Q.   And how many such communications, if you 

20  recall?

21      A.   I honestly can't recall exactly how many, 

22  but --

23      Q.   Was it one?

24      A.   No, it was more than one.

25      Q.   And tell us what the result of those 
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 1  discussions between you and Mr. Gibbons was?

 2      A.   Well, let me go back and, if I may, and tell 

 3  you what the reason for the -- the -- the lack -- for 

 4  those discussions was.

 5          In -- in October -- on October 29th, of 2003, 

 6  the Authority and myself were contemplating issuing 

 7  fixed-rate tax-exempt bonds that would be backed by a 

 8  municipal bond insurance policy, the type of policy I 

 9  described for you that results in an up-front payment 

10  that can be very significant to -- to secure the bonds 

11  for the 40-year life thereof.

12          There was some very real concern on my part and 

13  on behalf of the County and the County's representatives 

14  that, given the status of the design of the -- of the 

15  project and the hotel component, in particular, that 

16  there may be a situation where, for whatever reason, the 

17  project would not proceed to completion.

18          And we took great pains at that time to try to 

19  come up with a method of financing that would minimize 

20  the capitalized costs of that event.  And in -- and it 

21  was -- it was a combination of -- of the County's 

22  financial advisers, myself, and other legal advisers, 

23  and I think Citizens Bank did a great service by 

24  suggesting some of the structures that are in place in 

25  this, to lower the cost in the event that the project 
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 1  didn't proceed to completion.  All right?

 2          So, for instance, a bond insurance policy on 

 3  $40 million is likely to cost $2 million paid up front, 

 4  out the door, never to be recovered again.  All right?

 5          We wanted to avoid incurring that level of 

 6  expense for that.

 7          Fixed-rate bonds are typically not prepayable 

 8  for 10 years.  That's another level of expense that we 

 9  wanted to avoid in case, for whatever reason, the 

10  funding gap that had become apparent right at the time 

11  we were going through the guarantee discussions 

12  persisted and we couldn't fulfill it.

13      Q.   Now, let me interrupt you, if I may.

14          You're using the plural we.  Who do you mean 

15  when you say we --

16      A.   Well, by we I mean -- I mean the Authority, the 

17  Authority's advisers, myself, and I also mean the 

18  County's financial advisers, because they were 

19  concerned, as well.  

20      Q.   So is it fair to say the people you described 

21  were collaborating on efforts to advance the project 

22  financing at that point in time?

23      A.   We were -- we were collaborating on efforts to 

24  advance the project financing, yet to minimize the -- 

25  the potential costs if the project didn't complete -- 
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 1  proceed to completion.

 2      Q.   Did Mr. Gibbons, in that period of time, prior 

 3  to the December 15th date in 2003, which is the date of 

 4  execution of the bond financing documents -- 

 5      A.   Uh-huh.

 6      Q.    -- did he ever tell you that you needed to 

 7  make a direct report to the commissioners on the subject 

 8  of -- on any of the subjects you just described?

 9      A.   No.  No.

10      Q.   Do you feel that you had any obligation to make 

11  any such report to the commissioners directly?

12      A.   No.  

13      Q.   Did you make such a report to the commissioners 

14  directly?

15      A.   I don't believe I did.

16      Q.   In your capacity as financial advisor to the 

17  Authority, were you authorized to negotiate the best 

18  terms available to the Authority in connection with 

19  project financing in 2003?

20      A.   Yes.

21      Q.   Did you obtain for the Authority the best 

22  financing available in connection with the local 

23  governmental assistance as part of the RCAP condition?

24      A.   Yes, I believe I did.  You know, obviously, 

25  there's always folks willing to say that you could have 
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 1  turned the screws and saved the basis point, oh, one 

 2  here or there, but that was a fairly good deal, given 

 3  the constraints of the Authority at the time.

 4      Q.   Did the Authority approve your efforts by 

 5  entering into the bond-related documents, A-1 through 

 6  A-12?

 7      A.   Yes, they did.  

 8      Q.   At any time prior -- from that period of time 

 9  in, let's say, December 15th, 2003, to roughly May 4, 

10  2006, did anyone come to you and say that there was a 

11  problem or some issue regarding the guarantee agreement 

12  and the guarantee -- and the County obligation under 

13  that agreement?

14      A.   Not until May of this year.

15      Q.   Did Mr. Gibbons at any time during that period, 

16  or anyone acting as a financial advisor for the County, 

17  contact you to discuss, gee, we missed the 

18  prioritization issue, we didn't include that as part of 

19  the trust indenture or guarantee agreement?

20          MR. KELIN:  I'm sorry.  Was your question 

21  anyone on behalf of the County?  

22  BY MR. FENNINGHAM:

23      Q.   Yes.  Or that period of time?

24      A.   During the period of time between 2003 -- 

25      Q.   December 15th, 2003, and going to May 4, 2006.  
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 1      A.   Well, I think there were discussions with the 

 2  folks here, Mr. Kelin, and the commissioners, that there 

 3  was prioritization, and their understanding was that it 

 4  should have been that I said it was in the documents and 

 5  that it was not in the documents.  

 6      Q.   And did you explain why it was not in the 

 7  documents, the prioritization?  

 8      A.   Obviously not very effectively.

 9      Q.   But did you make an effort to explain?

10      A.   I believe in conjunction with Mr. Kelin's 57 

11  points, I Attempted to make an explanation and that was 

12  cut short.

13      Q.   And Mr. Hixson used the term flexibility -- 

14      A.   Uh-huh, 

15      Q.   -- as something that you directly recommended 

16  at that time frame.  

17           Do you agree or concur with his testimony?

18      A.   I do concur with it.

19      Q.   And what degree of flexibility did you obtain 

20  in connection with the executed December 15th, 2003 bond 

21  financing documents?

22      A.   Well, one of the -- one of the primary flexible 

23  points is that when we were putting together the 

24  financing that -- that occurred, and if you'll recall, I 

25  believe Ordinance 74 was a direct result of us deciding 
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 1  to move away from the fixed-rate financing with the 

 2  up-front insurance premium to a shorter-term financing.

 3          The reason we asked the County and the County 

 4  concurred with the change to Ordinance 73 was to enable 

 5  us to solicit credit enhancement from a number of credit 

 6  providers or direct placement with a bank like Citizens 

 7  Bank, which is what occurred.

 8          In terms of -- in terms of addressing the 

 9  flexibility, because Citizens Bank had -- had several 

10  requirements that limited the expenditure of the 

11  Authority's funds until the balance -- the budget was -- 

12  project budget was in place, until the evidence that the 

13  hotel was in place, I argued that the need for a 

14  specific flow of funds with that borrower or with that 

15  lender and with that trust indenture could have the 

16  potential to unnecessarily tie the Authority's hands 

17  into a set of funds -- a flow of funds that might not be 

18  acceptable to the long-term investor or the long-term 

19  credit enhancer, and that's the type of flexibility that 

20  I'm talking about.  

21          In other words, it wasn't the right time to put 

22  in the very detailed flow of funds that would typically 

23  occur in a -- in a gross revenue pledge hotel tax bond 

24  financing like this.

25      Q.   Was it -- is it, even today, the -- within the 
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 1  plan of finance, and the plan of permanent financing for 

 2  this project, your intention to not prioritize the use 

 3  of the hotel room rental tax?

 4      A.   Is it not my intention to do it, no.

 5      Q.   What is your intention?

 6      A.   My intention has been, and if we ever get the 

 7  chance to do it, will be to prioritize that hotel tax.  

 8  We have -- we have proffered to our -- to potential 

 9  letter credit providers and bond insurers a specific 

10  flow of funds as a starting point for negotiations.  

11  We're at the time where we've really got to get going 

12  and get this thing done.

13      Q.   And did you communicate that intention 

14  during -- at any time when you responded to Mr. Kelin or 

15  the commissioners' 57 points or questions?

16      A.   Yes.

17      Q.   And have you at any time said the opposite, 

18  that you, as financial advisor, would recommend against 

19  prioritizing the use of the hotel tax?

20      A.   In -- I may have said it in conjunction with 

21  somebody asking me the exact question, why wouldn't 

22  you.  And the answer is, you know, in a hypothetical 

23  world, somebody might argue that -- that a particular 

24  type of prioritization is not what they want, or that 

25  they want, you know, a very specific set of payment 
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 1  structures that would go against the type of 

 2  prioritization that I understand and the County 

 3  understands to be the case here.

 4      Q.   Well, let me try to be clear with my question.

 5      A.   Uh-huh.

 6      Q.   With regard to the concern expressed here in 

 7  this project that the Authority might use its hotel tax 

 8  revenues to pay its operating expenses ahead of paying 

 9  the debt service on the 2003 series bonds, in that 

10  context, have you ever stated to anyone that you would 

11  support such an approach?

12      A.   No.

13      Q.   And do you support such an approach?

14      A.   No.

15      Q.   And if and when the Series 2003 bonds are 

16  remarketed to support the construction of this project, 

17  will the use of the hotel tax revenues be prioritized to 

18  cover debt service?

19      A.   Yes, they will be prioritized to cover debt 

20  service.

21      Q.   And will they be prioritized to cover the debt 

22  service guaranteed by the County?

23      A.   They will be prioritized to cover the debt 

24  service of the Authority's bonds.

25      Q.   So is your answer yes?
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 1      A.   The -- to the extent that the Authority -- the 

 2  County guarantees repayment of the debt services reserve 

 3  fund and all the Authority's bonds have access to that 

 4  reserve fund, yes. 

 5      Q.   Now, let me try to close a loop.

 6          At the current time -- strike that.

 7          Mr. Hixson testified this morning that he has 

 8  directed you in his capacity as executive director to 

 9  proceed with your role in the remarketing of the Series 

10  2003 bonds.  

11          Did he do that?  

12      A.   Yes, he did.

13      Q.   And have you commenced that effort?

14      A.   I have.

15      Q.   When did you commence that effort?

16      A.   I commenced that effort -- I probably 

17  started -- I probably started initial talks with bond 

18  insurers back in the beginning of April with an eye 

19  toward the original bid opening date in May of this 

20  year.

21          I have, subsequent to that, also roughly June 

22  of this year, put out a fairly significant term sheet 

23  and request for proposals for commercial bank letters of 

24  credit.

25      Q.   And is that what you would normally do in a 
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 1  circumstance of remarketing the bonds into permanent 

 2  financing?

 3      A.   Yes, it is.

 4      Q.   And is it what you would do to enable the 

 5  Authority to obtain the remarketing bond funding that it 

 6  could then use literally to pay for the construction of 

 7  the convention center?

 8      A.   Yes.

 9      Q.   And in that process, have you been in 

10  communication with what I'll refer to as bond market 

11  participants?

12      A.   I have.

13      Q.   As a result of those communications, what is 

14  the feedback, if any, in connection with the remarketing 

15  of the bonds?

16      A.   The feedback in short is that we're very busy.  

17  When -- when you have the cloud over the project 

18  relative to whether or not the County is guaranteeing it 

19  or not, come back and talk to us.  But don't make us go 

20  to credit committee as it stands at this point.  That's 

21  the specifics -- specific discussion I have had with 

22  bond insurers.  

23           Specific discussions I have had with letter of 

24  credit providers that say, we are not going to touch 

25  anything that has even the hint of somebody revoking or 

                                                                     83

 1  repudiating their guarantee.

 2      Q.   What prompts those persons that you're 

 3  contacting to think or communicate to you at that point 

 4  that the County guarantee could be revoked?

 5      A.   In the -- as a matter of -- of -- of disclosure 

 6  in the RFP that I put out for letter of credit, I 

 7  disclosed the -- the -- the existence of 36 and 37 -- 

 8  Ordinances 36 and 37 --

 9      Q.   Resolutions 36 and 37?

10      A.   Resolutions 36 and 37, as well as this 

11  litigation.

12      Q.   Did you also communicate and did you feel the 

13  need to communicate the current focus by the 

14  commissioners, and particularly Commissioner Henderson, 

15  with regard to the market area of the hotel room rental 

16  tax?

17      A.   I did not communicate that formally in 

18  writing.  But I believe that it would be incumbent upon 

19  me, and quite frankly, these folks have the internet, 

20  too, so it would come up in the course of discussions 

21  were we to get to that point.

22      Q.   Is it your understanding -- do you have an 

23  understanding with regard to the scope of the market 

24  area existing today in connection with the hotel room 

25  rental tax in Lancaster County?
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 1      A.   Yes, it's county-wide.

 2      Q.   I'd ask that this be marked as Exhibit A-18. 

 3          (Authority's Exh. No. 18 marked.)     

 4  BY MR. FENNINGHAM:  

 5      Q.   Just so that we have clarity within the record, 

 6  Mr. Beckett, I have had the Ordinance 45 of 1999 marked 

 7  for identification as Exhibit A-18.  And I'd ask you, 

 8  and forgive -- 

 9           MR. FENNINGHAM:  Your Honor, I just realized 

10  there's a blank page in this Exhibit, so I'm going to 

11  leave it in there, but it's not part of the Exhibit.  

12  BY MR. FENNINGHAM:

13      Q.   If I turn to the third page of the ordinance, 

14  and it's within the definitions and it's particularly 

15  Section A-6, is the market area defined within the 

16  ordinance?  

17      A.   It -- it's defined under number 6 in the 

18  definitions, market area.

19      Q.   And what does that ordinance describe to be the 

20  market area in connection with the hotel room rental 

21  tax?

22      A.   It's fairly simply written.  It says the entire 

23  County of Lancaster, Pennsylvania.

24      Q.   Would you -- I'm going to move to a different 

25  subject.
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 1          Would you take a look at the County guarantee 

 2  agreement that is Exhibit A-6, I believe?

 3          Are you familiar with this Exhibit, 

 4  Mr. Beckett?  

 5      A.   I am.

 6      Q.   Would you turn to Section 3.17 of that 

 7  agreement?

 8      A.   Yes.

 9      Q.   Are those conditions precedent to the guarantee 

10  obligation?

11      A.   They are.

12      Q.   Do you have an understanding of whether those 

13  conditions were satisfied in December of 2003 in 

14  connection with the County obligation?

15      A.   They were.

16      Q.   How did you come to that understanding?

17      A.   Well, the Authority had obtained a commitment 

18  for the private placement of the bonds from Citizens 

19  Bank and the County had approved the terms of the 

20  indenture and reimbursement agreement and that's all 

21  that they needed to do.

22      Q.   The -- also, I marked previously as Exhibit A-3 

23  is the trust indenture.  So I'm going to ask you to 

24  focus upon that document.

25          And are you familiar with that instrument?  
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 1      A.   A little bit.  Yes.

 2      Q.   Is that a document that would normally be part 

 3  of a municipal or public financing project's financing?

 4      A.   It would be.

 5      Q.   Would you refer to two separate documents, 

 6  Ordinance 73, which is before you, and if you would turn 

 7  to Section 7 of the ordinance?

 8      A.   Yeah, I see it.  It's right here on page five.

 9      Q.   Yep.  And in particular, I'll refer you on page 

10  5 to subparagraph (b) (i).  And then I'll ask you to 

11  turn to page 24 of Exhibit A-3, the trust indenture, and 

12  that will bring you to Section 2.05 (b).  

13           Let me know when you're there.

14      A.   All right.  I have page 5, Section 7 (b) (i) on 

15  the ordinance.

16      Q.   And then you should be at page 24 of the trust 

17  indenture, Exhibit 3-A?

18      A.   Yeah.  And Exhibit 3-A, page 24, 2.05 (d) --

19      Q.   Or (b), B as in boy, (ii).  

20      A.   I'm sorry.  It's a carry-over here.

21      Q.   Okay.

22      A.   Yes.  2.05 (b) -- yep.

23      Q.   Your deposition was taken by Mr. Kelin?

24      A.   That's correct.

25      Q.   Just a week or so ago; is that correct?
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 1      A.   Yes.

 2      Q.   You were asked a question whether you could 

 3  identify the language in Section 7 (B) of the ordinance, 

 4  sufficient funds.  If you could find that language in 

 5  the trust indenture, particularly in Section 2.05 (b).  

 6      A.   Well, as I stated in the deposition, the 

 7  specific language, sufficient funds, is not in 2.05 (b) 

 8  (ii).

 9      Q.   In your capacity as a financial advisor to the 

10  Authority, in connection with the 2003 financing, does 

11  the trust indenture address the requirement of Section 7 

12  (b) (i) of the Ordinance 73?

13      A.   Yes, I believe it does.

14      Q.   And did you so indicate in your deposition 

15  testimony questioning by Mr. Kelin?

16      A.   Well, in -- quite frankly, I was -- I was a bit 

17  taken aback by the direction of Mr. Kelin's questioning 

18  with regard to these two provisions, both the ordinance 

19  and the trust indenture.  

20           Everybody in that working group, County and 

21  Authority side, understood that -- and still I 

22  understand, that one of the preconditions of the two 

23  were that the Authority have a sufficient budget, 

24  sources and uses of funds that match, and we would 

25  incorporate that in an indenture requirement.  
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 1           So I was a little taken aback when Mr. Kelin 

 2  pointed out to me that the specific words, sufficient 

 3  funds, were not included in this definition; however, on 

 4  further reflection and going back and rereading this 

 5  and -- and -- and honestly, in -- in light of the fact 

 6  that the Authority needs to have credit enhancement to 

 7  remarket the bonds and attack these at rate, can't spend 

 8  any money until it does so and -- and a credit enhancer 

 9  is probably not going to give the Authority a blank 

10  check to have an unbalanced budget, Howard.  

11           So in reality, this Section 5 -- 502 (b) (ii), 

12  was the indenture requirement that spoke to having 

13  sufficiency in this capital budget.  

14      Q.   Let me clear up something you said.  You're 

15  referring to Section 205?  

16      A.   I'm sorry.  2.05 (b) (ii).

17      Q.   I'm listening to your answers.  

18      A.   Well, it's important that somebody does.

19      Q.   And you were present during Mr. Edelman's 

20  testimony?

21      A.   I was.

22      Q.   Is that section of the trust indenture within 

23  your experience as a financial advisor, does that 

24  address the remarketing of the Series 2003 bonds?

25      A.   Section 2.05 (b) (ii)?
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 1      Q.   Is that in the remarketing of it? 

 2      A.   Yeah, it's phrased as a -- as conditions to the 

 3  conversion to a tax-exempt rate mode?

 4      Q.   And is that -- am I using the term correctly, 

 5  remarketing of the bonds, is that --

 6      A.   Yeah, remarketing of the bonds is also 

 7  equivalent to conversion to a tax-exempt mode.

 8      Q.   Shifting a bit, could you describe or confirm 

 9  to the Judge whether there's a timetable associated with 

10  the remarketing of the bonds or converting the bonds to 

11  tax-exempt status?

12      A.   There is.  The Citizens Bank agreement, and as 

13  incorporated in the -- in the trust indenture here, 

14  limited the Authority to three years to pull together 

15  the -- the -- all of the financing, the agreements, and 

16  to remarket these bonds.

17          The -- the trust indenture requires the holder 

18  of the bonds, i.e., Citizens Bank, to tender the bonds 

19  by December 1st of this year.

20      Q.   And was that -- do you know whether that 

21  condition of a term of three years was stated 

22  specifically in the trust indenture?

23      A.   It is, because it talks about mandatory 

24  conversion of -- talks about mandatory tender as of the 

25  Leiber rate conversion date, which is December 1st, 
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 1  2006.

 2      Q.   The Leiber rate conversion date, is that a 

 3  defined term in the trust indenture?

 4      A.   I believe so.

 5      Q.   If I show you page 9 of the trust indenture -- 

 6      A.   Uh-huh.

 7      Q.   -- is that phrase in quotes and does it 

 8  indicate that that phrase means December 1st, 2006?

 9      A.   It does.

10      Q.   Now, is that consistent with Exhibit A-1, which 

11  is the Citizens Bank term sheet appended to the 

12  commitment letter dated November 13, 2003, if I show you 

13  the maturity date category on the first page of the term 

14  sheet?

15      A.   Yes, the maturity date speaks of a 40-year 

16  maturity which we have, but an unlimited three-year call 

17  option at the end of year three.  

18           We categorized it as a mandatory tender, so the 

19  expiration of Citizens Bank's credit commitment is as of 

20  December 1st, 2006.

21      Q.   And is it fair to say, when you use the term 

22  mandatory, that really what we're talking about is there 

23  is a deadline to remarket these bonds?

24      A.   Yes.

25      Q.   And that the hotel room rental tax as a source 
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 1  of revenues to the Authority is connected to the 

 2  existence of bonds outstanding for the Authority?

 3      A.   Yes.

 4      Q.   Are you familiar with the provision in the 

 5  guarantee agreement, Section 3.18?  When I say familiar, 

 6  were you part of the negotiations that addressed the 

 7  hotel room rental tax as a source of income to the 

 8  Authority as memorialized in Section 3.18 of the 

 9  guarantee agreement?

10      A.   John, I -- I am not sure whether I was 

11  specifically a party to that specific term.

12      Q.   Is it fair to say that the parties -- the 

13  participants in the bond market with whom you negotiated 

14  and will negotiate and are negotiating for the 

15  remarketing, they require assurance that the hotel room 

16  rental tax stream is alive and well, so to speak?

17      A.   That's correct.  And my -- I am starting to 

18  recall events in conference rooms three years ago.  

19  Because as -- as I understand it, my recollection is 

20  that that Section was put there at the behest of 

21  Citizens Bank.  The Act -- I believe, although I'm not 

22  an attorney and I'm not going to interpret the Act, but 

23  my understanding of the Act is that the Act basically 

24  requires this.  

25           But at the time we were entering into this, 
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 1  Citizens Bank wanted additional assurances from the 

 2  County and that's -- I believe that's why that was in 

 3  there.  

 4      Q.   Before you -- let me shift gears.

 5          Before you marked for identification as Exhibit 

 6  A-16 is a document that has as alleged in affidavit and 

 7  your name.  Do you see that?  

 8      A.   I do.

 9      Q.   Turn to the last page and tell the Court 

10  whether that's your signature appearing as of the date 

11  of June 8th, 2006?

12      A.   That is my signature.  

13      Q.   Do you affirm the statements made in your 

14  affidavit of June 8th, 2006?  Do you affirm them today?

15      A.   I do.

16      Q.   Before this court?

17      A.   Yes, I do.

18      Q.   Are all of those statements that you make in 

19  your affidavit true and correct to the best of your 

20  professional knowledge and experience?

21      A.   Yes, they are.

22      Q.   Before you also are Exhibits A-13 and A-14, 

23  which are respectively Resolutions 36 and 37.  And you 

24  address these in your affidavit and I'd like you to 

25  address them now.
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 1          Have you read those before today?

 2      A.   I have.

 3      Q.   And you certainly read them before June 8th, 

 4  2006, is that fair?

 5      A.   I did.

 6      Q.   Would you take a look at Resolution 36, 

 7  particularly to paragraph A and then 1, 2 and 3.

 8          When you first read that resolution, did you 

 9  conclude that the resolution and the provisions of it 

10  would have any impact upon your role as financial 

11  advisor with regard to remarketing the Series 2003 

12  bonds?  

13      A.   Yes.  I -- when I read specifically item number 

14  A, I -- I felt it would have an impact on our ability to 

15  remarket the bonds.

16      Q.   Was that impact -- describe the impact that you 

17  believe existed because of resolution 36.  

18      A.   Because of Resolution 36, it had -- there's a 

19  chilling affect on our ability to go to credit enhancers 

20  and bond insurers.

21      Q.   And what do you mean by chilling effect?

22      A.   Specifically what I mean by chilling effect is 

23  that when I call up my colleagues at the -- at the bond 

24  insurers and the credit enhancers, they will say, gee, 

25  Tom, great to see you, great to hear from you, it's not 
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 1  nice that you got this project and, boy, oh, boy, it's a 

 2  long road for you here, but, you know, I've got three or 

 3  four other transactions that I know are gonna close, so 

 4  it's gonna take me two weeks of work to work on this.  

 5           And now you've got your county commissioners 

 6  saying that they're gonna consider revoking an 

 7  irrevocable guarantee.  So, gee, Tom, do you really want 

 8  me to go to credit committee and spend all this time?  

 9  That's what I mean by a chilling affect.

10      Q.   Will you turn to Resolution 37, Exhibit A-14.  

11  And if you would, turn to the last page?

12      A.   Yes.

13      Q.   When you -- when did you first read resolution 

14  37?  Prior to June 8th?

15      A.   Yes, prior to June 8th.

16      Q.   Did you come to a conclusion within the scope 

17  of your professional experience and expertise that 

18  Resolution 37 had any impact upon the remarketing of the 

19  Series 2003 bonds?

20      A.   I -- I do feel this will have an impact on the 

21  marketing of the bonds.

22      Q.   And what impact did you come to conclude?

23      A.   This will basically preclude our ability to 

24  remarket the bonds.

25      Q.   And why is that?
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 1      A.   Well, because 36 talks about considering 

 2  actions.

 3          37 says that we are not going to -- they have 

 4  unilaterally defined the previously-contemplated 

 5  remarketing as creating a new guarantee obligation.  

 6          And then resolve not to approve such new 

 7  obligation.

 8      Q.   Can the 2003 bonds be remarketed without the 

 9  County guarantee agreement?

10      A.   Not in their entirety.

11      Q.   So that the $40 million or $15 million benefit 

12  that was obtained in 2003 would not be available to the 

13  Authority?

14      A.   No, it would not be available to the Authority.

15      Q.   What impact would that have on the plan of 

16  finance, of permanent financing for the project?

17      A.   It would create at least a $15 million gap in 

18  the project budget.

19      Q.   Within your area of responsibility and 

20  expertise, what impact, if any, would that have on 

21  proceeding with the construction and completion of the 

22  convention center as a project?

23      A.   Couldn't do it.

24      Q.   And what do you mean by couldn't do it?

25      A.   We would not be able to remarket; we would not 
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 1  be able to finance; we would not be able to complete the 

 2  Authority's stated mission.

 3      Q.   In your abilities as a financial advisor, 

 4  couldn't you figure some way to work around that so that 

 5  the financing would be available?

 6      A.   You know, I'd like to give myself credit that I 

 7  could pull a rabbit out of a hat, but realistically, 

 8  without that guarantee at this point in time, this 

 9  project isn't going to proceed.

10      Q.   Could you obtain a guarantee from some other 

11  entity that would suffice to allow the remarketing of 

12  the bonds to go forward?

13      A.   Well, you can't obtain it from a private 

14  entity, because that would result potentially or likely 

15  in a tax problem.  You'd have bonds that would be 

16  taxable.

17          The -- the City has still the same sort of 

18  credit conditions that they had in 2003, which led us to 

19  the County.  Coupled by the fact that they have -- they 

20  have done a lot of heavy lifting relative to the 

21  Redevelopment Authority's obligations, and so I don't 

22  necessarily think that they're another governmental 

23  entity that could step into the place of the County.

24      Q.   Do you believe that the two county 

25  commissioners, Mr. Shellenberger and Mrs. Henderson, 
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 1  have sought, through Resolution 37, to send a message to 

 2  the bond market that would be detrimental to completing 

 3  the remarketing of the bonds?

 4      A.   I think that they sought to send -- I think 

 5  they sought to send a message in 36 and 37.

 6      Q.   And what message did they send, in your 

 7  judgment?

 8      A.   In my judgment, it was a message of stay away, 

 9  we're not gonna -- don't count on me for the Authority's 

10  guarantee.

11      Q.   If the impact of -- that you described created 

12  by Resolutions 36 and 37 was not there, could you 

13  proceed with the remarketing of the bonds within the 

14  time frame set forth within the 2003 bond financing 

15  documents?

16      A.   To the extent that we would get our project 

17  budget in balance over the next month or so, in terms of 

18  going back and rebidding things, obviously that's not my 

19  area of expertise, but to the extent that we have a 

20  credible budget balance, we -- I believe that we could 

21  do that.

22      Q.   When would you commence such efforts?  When 

23  would you need to commence such efforts in your role as 

24  financial advisor?

25      A.   In -- in reality, we need to be -- we need to 
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 1  be in a position to start negotiating a credit 

 2  enhancement package about August 1st.

 3      Q.   And in your solicitation or the document that 

 4  you referred to that you sent out to the bond market 

 5  participants, if I can refer to that, is that the first 

 6  step in implementing that plan of financing?

 7      A.   Yes, it went out last week of June.  

 8      Q.   If the commissioners, and particularly 

 9  Commissioner Henderson, proceed with efforts to reduce 

10  or diminish the market area under Ordinance 45 of 1999, 

11  relating to the hotel room rental tax, what impact on 

12  the project, in your judgment?

13      A.   Well, if she proceeds with it, it's going to 

14  have the same kind of adverse impact upon our ability to 

15  get credit enhancement.

16      Q.   So to be able to --

17      A.   If she's successful with it, it's going to 

18  basically eliminate this project.

19      Q.   And so to -- in your capacity, and based upon 

20  your judgment and experience, to be able to proceed with 

21  the remarketing of the Series 2003 bonds, you need what?

22      A.   I need a project budget that comes in balance 

23  in the next couple of weeks and I need a credit 

24  enhancement package.

25      Q.   And to get the credit enhancement with regards 
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 1  to Resolutions 36 and 37 -- 

 2      A.   Yes.

 3      Q.   -- and any threat to address the market area?

 4      A.   What -- what I need is to have the County of 

 5  Lancaster commit to the -- to the -- to the deal that 

 6  they struck with us in 2003, which we have three years 

 7  to pull this thing together, and after that the ball was 

 8  in their court.  All right.  Over the course of the past 

 9  year, it -- it seems to me that they're not living up to 

10  the spirit of that agreement, which is they're not going 

11  to allow us the three years as we get closer.  And that 

12  is what I need.  I need time.  

13           And we can pull the financing together, 

14  provided that the bids come in on budget.  If they 

15  don't, you know, we'll -- one of the things I'd like to 

16  counsel my client is to live up to their end of the 

17  bargain.  

18      Q.   Will the Authority lose in your judgment and 

19  experience the economic opportunity necessary to fulfill 

20  its mission to construct this convention center in 

21  downtown Lancaster?

22      A.   Yes.

23      Q.   Has anyone, since May -- excuse me.  Resolution 

24  37 was adopted May 24, 2006.  So that is a point of time 

25  reference.  
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 1      A.   Okay.

 2      Q.   Since that date, has either Commissioner 

 3  Shellenberger or Henderson contacted you to discuss the 

 4  impact of either resolutions 36 or 37 upon the financing 

 5  of the plan for the Authority?

 6      A.   No.

 7      Q.   Has any financial advisor representing the 

 8  County made such contact to you?

 9      A.   No.

10      Q.   Has Don Elliot, the County manager, made any 

11  such contact to you?

12      A.   Not that I'm aware of.

13          MR. FENNINGHAM:  Excuse me, Your Honor.

14          THE COURT:  Take your time.

15          MR. FENNINGHAM:  I have no more questions at 

16  this time.

17          MR. PITTINSKY:  No questions, Your Honor.

18          THE COURT:  All right.  Mr. Kelin.

19            MR. KELIN:  Thank you, Your Honor.  

20                     CROSS EXAMINATION

21  BY MR. KELIN:

22      Q.   Mr. Beckett, if you could turn to your resume 

23  that was presented, please.

24      A.   Sure.

25      Q.   You have to wait.  I've got to wade through a 
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 1  number of piles of paper here.  

 2           Now, you're currently employed by George Baum, 

 3  B-a-u-m, correct?

 4      A.   That's correct.

 5      Q.   And when did that employment begin?

 6      A.   That employment began on or about march 1st 

 7  of -- 

 8      Q.   Of '06?

 9      A.   -- of '06, yes.

10      Q.   I notice your resume doesn't list that 

11  employment.  It reflects Fairmount, 1999 to present.  

12      A.   Yeah.  I have been very busy with the new job, 

13  Howard, and I haven't had a chance or any kind of 

14  inclination, because I'm so in love with it, to redo my 

15  resume.  I apologize.

16      Q.   Well, is it fair to say that you have prepared 

17  this resume while you were with Fairmount, looking for 

18  other work?

19      A.   That's fair to say.

20      Q.   Under the entry in your resume for the 

21  Convention Center Authority, you state, assisted local 

22  legislative delegation in crafting new legislation for a 

23  state sales tax increment financing vehicle to fill a 

24  portion of a $20 million capital gap.  

25           Do you see that?
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 1      A.   I do see that.

 2      Q.   Okay.  Is that a reference to what's known as 

 3  Act 23?

 4      A.   Or at the point I wrote that sentence it was 

 5  SB-10.

 6      Q.   Okay.  What became adopted as Act 23?

 7      A.   What is now the IFIP program.

 8      Q.   Okay.

 9          THE COURT:  Why don't you speak in English for 

10  all of us?

11  BY MR. KELIN:

12      Q.   That -- is the local legislature identified 

13  there Senator Armstrong?

14      A.   I think he was instrumental in putting some of 

15  that together, but I believe that there may have been 

16  others.  I mean, I worked with a number of attorneys, 

17  Mr. Fitzgerald, in assessing how a mechanism like that 

18  would work.

19          MR. PITTINSKY:  Your Honor, I have to object to 

20  this line of questioning.  This is the subject of the 

21  lawsuit that's in Commonwealth Court and I don't think 

22  we want to import that subject matter into this 

23  proceeding and that's why I object.

24          THE COURT:  What is the relevance of this, 

25  Mr. Kelin?
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 1          MR. KELIN:  Well, I want to first touch on his 

 2  dealings with Senator Armstrong and Senator Armstrong's 

 3  influence in Harrisburg in connection with this project.

 4          MR. FENNINGHAM:  I object to that line.  It has 

 5  no relevance to this proceeding.

 6          MR. KELIN:  I'd be glad to explain.

 7          THE COURT:  Tell me what the relevance is.

 8          MR. KELIN:  Thank you, Your Honor, with respect 

 9  to the $15 million grant that they got from the state, I 

10  believe Mr. Beckett is going to testify to the effect 

11  that, gee, the state said this and we had no choice and 

12  we had to deal with it.  

13          And I want to ask, did you try to elicit 

14  Senator Armstrong's assistance in dealing with the state 

15  on that issue.  And to foreshadow that, I just wanted to 

16  get his explanation of his dealings with Senator 

17  Armstrong in taking steps in Harrisburg to assist with 

18  this project.  That's all.

19          MR. FENNINGHAM:  Your Honor, that line of 

20  questioning as a foundation would be irrelevant to what 

21  could or might have happened in 2003.  

22          It's inconsistent with the record evidence that 

23  there was an application and there was a grant in 2004, 

24  March of 2004.  So what might have happened is 

25  irrelevant.
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 1          MR. PITTINSKY:  Your Honor, I just --

 2          THE COURT:  I'm still missing the point here, 

 3  Mr. Kelin.  I think maybe I'm -- maybe if I could look 

 4  at his resume a second here and you could point -- 

 5          MR. KELIN:  That's fine, Your Honor.

 6          MR. FENNINGHAM:  A-15.

 7          MR. KELIN:  Your Honor, in fact, I would be 

 8  glad to bring this issue up later on if that would be 

 9  helpful and avoid you having to rule on the objection, 

10  although if you want to look at his resume, I don't want 

11  to stop you.

12          THE COURT:  Well, --

13          MR. FENNINGHAM:  I might forget --

14          THE COURT:  Well, if I have you bring it up 

15  later on, you might forget.  All right.  --

16          MR. KELIN:  I was referring, Your Honor, to the 

17  entry under Lancaster County Convention Center 

18  Authority.

19          THE COURT:  Okay.  All right.

20          MR. KELIN:  And under that heading, in 

21  identifying his role, Mr. Beckett says --

22          THE COURT:  I see it.

23          MR. KELIN:  Assisted --

24          THE COURT:  Okay.

25          MR. KELIN:  And later on I want to ask him 
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 1  about this state grant that they said they had hurdles 

 2  they had to jump over, and in that context, I want to 

 3  ask him whether he elicited Senator Armstrong's 

 4  assistance.  

 5          So in foreshadowing that, I wanted to ask now, 

 6  is it Senator Armstrong he's referring to here and 

 7  address Senator Armstrong's significant role in 

 8  assisting with this project.

 9          MR. PITTINSKY:  Your Honor, just so it's clear, 

10  I don't object to him asking questions about the R 57 

11  grant, the 15 million that was secured in the spring of 

12  2004.

13          THE COURT:  Right.

14          MR. PITTINSKY:  What I objected to was his 

15  initial inquiries about Act 23 and Act 42 and that 

16  subject matter, which is different from the RCAP grant 

17  and which is the subject of his separate lawsuit in the 

18  Commonwealth Court.

19          MR. FENNINGHAM:  And I join in that objection, 

20  Your Honor.  I don't think that issue is relevant to 

21  this proceeding.

22          MR. KELIN:  Well, Your Honor, again, my 

23  intention isn't to ask about that legislation but 

24  Senator Armstrong's role.

25          THE COURT:  And we all know what Senator 
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 1  Armstrong's role here is.

 2          MR. KELIN:  If we could stipulate to that, that 

 3  would be fine with me, Your Honor.

 4          THE COURT:  But I think the issue of the RCAP 

 5  15 million is relevant.

 6          MR. KELIN:  Yes, Your Honor.

 7          THE COURT:  Okay.

 8          Is there -- I kind of forgot what the objection 

 9  was --

10          MR. KELIN:  My question was just is that a 

11  reference to senator Armstrong.

12          THE COURT:  All right.  So we'll allow that 

13  answer.

14          THE WITNESS:  By and large it is.  I mean, 

15  that's his office is on the other end of the phone.  

16  And, again, it was an attempt to find a creative way to 

17  fill the -- the project gap at that point in time.

18  BY MR. KELIN:

19      Q.   Would you please turn to Exhibit 7 in the black 

20  binder.  

21      A.   This one here?

22      Q.   Yes.

23      A.   Okay.

24      Q.   Mr. Berke had provided to me by cover letter a 

25  copy of a powerpoint presentation that you had given to 

                                                                     107

 1  the Board of Commissioners in connection with the 

 2  October 29, 2003, meeting that you previously had 

 3  testified to having attended.  

 4           Do you recall giving this powerpoint 

 5  presentation?

 6      A.   I do.

 7      Q.   Okay.  Now, this -- these powerpoints don't 

 8  mention the issue of prioritization of payment of the 

 9  real estate tax for debt service, but I believe you 

10  testified in response to Mr. Fenningham's question that 

11  as part of your presentation, you had mentioned that and 

12  Mr. Gibbons had also mentioned it at the same meeting; 

13  is that correct?

14      A.   Well, you mentioned real estate tax.  It's the 

15  hotel room tax.

16      Q.   Okay.  I'm sorry.  The hotel room tax.  Right?

17      A.   That's correct.  It's not mentioned 

18  specifically in here, but we did mention it in respect 

19  to our verbal comments.  Both Mr. Gibbons and I 

20  mentioned that in our verbal comments.

21      Q.   And you had also mentioned it in your verbal 

22  comments to the Authority board on October 24, 2003, 

23  correct?

24      A.   I did.

25      Q.   If you would -- looking at tab 7, the pages 
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 1  aren't numbered, but the next to the last page that says 

 2  up at the top right-hand corner, economic mission, and 

 3  then starts on the left-hand side, revitalize downtown 

 4  Lancaster.  

 5      A.   Uh-huh.

 6      Q.   Are you with me?

 7      A.   Got you.

 8      Q.   Next to the last sheet.  Okay.

 9          And the next entry says $110 million project.  

10  Do you see that?  

11      A.   I do.

12      Q.   That was your understanding of the project cost 

13  estimate as of October, 2003?

14      A.   Yes, it was.

15      Q.   And then down at the bottom, it says create a 

16  new tax base, 3.5 million.  Did that 3.5 million that 

17  you reference there include real estate taxes 

18  anticipated to be paid on the hotel?

19      A.   I can't recall, Howard, whether or not this 

20  part of the presentation wasn't -- I did not draft it.  

21  And I'm not sure that I even gave it, quite frankly.

22      Q.   All right.  Now, after October 29, 2003, you 

23  attended the next two meetings of the Authority as 

24  reflected at tabs 8 and 9 of the notebook, which are the 

25  meetings of November 24, 2003, and December 10, 2003.  
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 1  Am I correct?

 2      A.   That is correct.

 3      Q.   And at neither of those meetings did you 

 4  explain or did anyone else explain to the Authority 

 5  board and the public that this concept of prioritization 

 6  was not going to appear in the December 2003 transaction 

 7  documents, correct?

 8      A.   That is correct.  In the public meeting I did 

 9  not explain that.

10      Q.   Now, would you please turn to tab 21?  Do you 

11  recall receiving this document, which is entitled 

12  Commissioner Dick Shellenberger's proposal for a true 

13  public private partnership on the Penn Square 

14  redevelopment project on or about May 23, 2005?  

15           And I'll just explain to you, this is what has 

16  been called at other times the 12 points of taxpayer 

17  protection.  

18      A.   Well, they're -- I recall two different types 

19  of these things.  But I -- I believe I have seen this 

20  one on or about that time.  I don't know if it was 

21  specifically addressed to me.  It may have been; it may 

22  not have been.

23      Q.   And would you please turn to the second page of 

24  that document?  And would you agree that the very first 

25  point raised by Commissioner Shellenberger is this issue 
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 1  that there's no prioritization of the use of the hotel 

 2  room rental tax revenues by the Authority and debt 

 3  service and the concerns that raised for him in terms of 

 4  creating as he's called it a blank check.  Do you 

 5  remember him raising that concern?

 6      A.   I recall him raising that concern in this 

 7  instance.

 8      Q.   And do you recall -- well, if you would please 

 9  turn to Exhibit 26.  And let me put this in context to 

10  see if that refreshes your recollection or if you -- it 

11  helps you put this document in context.

12          Do you recall that Mr. Darcus, the chairman of 

13  the Authority, sends a letter to commissioner 

14  Shellenberger addressing that number one concern he had 

15  mentioned about the lack of prioritization and that 

16  Mr. Darcus had had a proposal in his letter?  

17      A.   I heard about that.  I don't recall if I ever 

18  reviewed the text of that letter.

19      Q.   Okay.  

20      A.   But, yes, I believe that Mr. Darcus said, you 

21  know, we'll consider it.

22      Q.   And if you'd look at the third paragraph of 

23  Exhibit 26, Commissioner Shellenberger says, the written 

24  proposal you provided recently though would not 

25  accomplish the steps.  Among other things, the proposed 
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 1  reference -- the proposal referenced only the payment of 

 2  principle and ignored the payment of interest, which is, 

 3  of course, the larger component of debt service cost.  

 4           Do you see that?  I'm looking at the third 

 5  paragraph of the letter.

 6      A.   I see that.

 7      Q.   Okay.  Were you aware that Mr. Darcus' proposal 

 8  in response to Commissioner Shellenberger's 12 points 

 9  was, as to the first point, just to prioritize the 

10  payment of principle of the debt service and not 

11  interest?

12      A.   I was not aware of that.

13      Q.   Okay.  Would you agree -- assuming that to be 

14  the case, would you agree with Commissioner 

15  Shellenberger that, gee, that doesn't really quite cut 

16  it, because on this type of debt, interest is more 

17  significant than principle in terms of dollars?

18          MR. FENNINGHAM:  I object to that question, 

19  Your Honor.  That calls for a conclusion and he says 

20  already he hasn't read the letter, so he's asking him to 

21  speculate.

22          THE COURT:  Well, he's a financial guy.  It's 

23  not -- for him, I mean --

24          MR. FENNINGHAM:  There's no question he's a 

25  financial guy, Your Honor, but he's asking him to concur 

                                                                     112

 1  with the Commissioner.

 2          THE COURT:  Well, just be a tad more specific 

 3  then, Mr. Kelin, I think he's qualified to answer the 

 4  question if he knows exactly what it is you're asking.

 5  BY MR. KELIN:

 6      Q.   Do you agree with Commissioner Shellenberger 

 7  that the payment of principle would be more -- I'm 

 8  sorry, the payment of interest on this debt service 

 9  would be more significant than the payment of principle 

10  in terms of dollars?

11      A.   When?

12      Q.   Over the course of the 40 years?

13      A.   In year one, interest will be more than 

14  principle.  In year 40, principle will be more than 

15  interest.

16      Q.   Over the total -- the total over the entire 40?

17      A.   Let's not be cute here.  

18      Q.   No -- excuse me -- no one has ever accused me 

19  of being cute in my life.

20      A.   I don't know, Howard.

21          Let's be clear.  Commissioner Shellenberger 

22  takes issue in taxpayer points of protection with the 

23  specific lack of a prioritization of funds.  Doesn't 

24  include it in the indenture.  

25          As I said before, we didn't need to include it 
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 1  because of the financing structure we used, but that we 

 2  intend to include it, and we are always going to intend 

 3  to include it, at -- at the time we remarket the bonds.

 4           In both of these letters that seek to engage 

 5  Chairman Darcus in the negotiation, the point of 

 6  negotiation is opened up first on that -- on the -- on 

 7  the mechanism of the hotel tax and the disposition of 

 8  the hotel tax to pay interest, principle, redemption 

 9  costs, operating costs, reserve fund replenishment.  

10  There are literally 12 different items that we're going 

11  to have to flow through buckets in the flow of funds 

12  when we remarket these bonds.  

13          And -- and Chairman Darcus, I think, in an 

14  attempt to -- to provide good faith, and I'm only -- and 

15  again, I haven't read these things or anything else, 

16  said, Commissioner, we'll go partway with you.  

17          I don't know that it's necessarily the right 

18  way to go.  I continue to maintain and I continue to 

19  advise Chairman Darcus that -- that a full gross revenue 

20  pledge that pays all of the Authority's bond debt 

21  service on a priority basis is the way we get this thing 

22  done.  And I mean, all of that.  I mean principle and 

23  interest.  I mean 2003 bonds, 2006 bonds, guaranteed 

24  bonds, non-guaranteed bonds.  

25      Q.   So if I understand, you're reasserting now that 
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 1  the next transaction documents will be -- will include 

 2  what you had asserted back in 2003, the 2003 documents 

 3  would include in terms of prioritization?  

 4           MR. FENNINGHAM:  Objection to the form of the 

 5  question, presumes evidence not in the record, that 

 6  there will be new transaction documents, which is a 

 7  critical issue, Your Honor.

 8          THE COURT:  I think that's true.  Objection 

 9  sustained.

10  BY MR. KELIN:

11      Q.   Will there be new transaction documents or a 

12  new closing, with new documents upon remarketing?

13      A.   The existing documents will probably be amended 

14  to include the flow of funds that our credit enhancer 

15  desires.  That's typical at remarketing this type of 

16  financing.  We do that all the time.

17      Q.   And there will be a new closing, correct?

18      A.   There will be a closing that will affect the 

19  marketing, yes.  Sometimes they even happen without 

20  people being in the room, Howard.

21      Q.   Well, there will be fees involved for financial 

22  advisors and attorneys, correct?

23      A.   There's always fees involved for financial 

24  advisers, attorneys, underwriters, trustees, printers 

25  and a myriad of other folks.
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 1      Q.   In fact, in this transaction, to get money that 

 2  you can use for construction, there are fees paid twice, 

 3  paid in 2003 to generate money you can't use for 

 4  construction, and then gonna be fees paid the second 

 5  time when we remarket it to get money that can be used 

 6  for construction?

 7      A.   Yes, that's true.

 8      Q.   Now, you testified that the reason that the 

 9  financing plan was changed after October, 2003, was 

10  because as of the October 29 meeting.  You were 

11  intending a fixed rate bond and that was going to cost 

12  $2 million for bond insurance.  

13      A.   Give or take.  

14      Q.   Okay.

15      A.   That's off the top of my head, Howard.  I could 

16  go back and get you a real number.

17      Q.   But approximately.  

18      A.   Approximately.  

19      Q.   It would be a big expense you wanted to avoid?

20      A.   A sunk expense if the project was later 

21  abandoned by the Authority or anybody else.

22      Q.   And now we've had a million dollars of sunk 

23  expenses in interest and closing costs?

24      A.   A million is less than 2 million.

25      Q.   Okay.  
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 1      A.   And quite frankly -- and Howard, the -- the -- 

 2  part of that million dollars has cap -- capitalized 

 3  interest, which would have significantly increased that 

 4  $2 million figure.  

 5           In fact, it would have been $2 million, plus 

 6  the $400,000 closing costs, plus instead of half a 

 7  percent a year of interest carry cost, probably 2 

 8  percent per year of interest carry cost.  

 9           So a fixed rate financing at that time in the 

10  event of -- of a collapse would have dramatically 

11  inflated the amount of those sunk costs.

12      Q.   Can you please turn to Exhibit 5.  

13           And these are the minutes from the Convention 

14  Center Authority meeting of October 24th, 2003, correct?

15      A.   Correct.

16      Q.   And this is the meeting where you gave a 

17  presentation that starts at page 6 of the minutes, 

18  correct?

19      A.   Uh-huh.

20      Q.   You'll have to say yes or no for the court 

21  reporter.  

22      A.   Yes, I recall that from the deposition.

23      Q.   And then if you would look at page 7, Mr. Frank 

24  Taylor, he was an Authority board member, correct?

25      A.   He was an Authority board member at that time.
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 1      Q.   Said, Mr. Beckett, why is it so important to 

 2  borrow the money at this time.  And you then gave an 

 3  answer, giving four reasons, correct?

 4      A.   There's four reasons there.

 5      Q.   Okay.  The first reason you said, first, the 

 6  current Board of Commissioners has been from the start 

 7  and continues to be support -- I assume that's supposed 

 8  to be supportive of this project?

 9      A.   Yeah, it's supposed to be supportive and I hope 

10  I said it that way.

11      Q.   So you were mindful at that time that this was 

12  an opportunity to have the current Board of 

13  Commissioners who was sitting in October of 2003, 

14  approve the guarantee before they left at the end of the 

15  year, right?

16      A.   I was mindful of that.

17      Q.   Second, another very important component is the 

18  Commonwealth of Pennsylvania is offering a 15 million 

19  cap grant, correct?

20      A.   That's correct.  

21      Q.   All right.  Now, as I understand your 

22  testimony, the reason you needed to sell the bond in 

23  2003 in connection with this $15 million grant is 

24  because the Commonwealth wanted assurance that the bond 

25  would be sold, thereby locking in the tax rate of the 
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 1  hotel room rental tax to insure that those proceeds 

 2  would continue to flow so long as there were bonds 

 3  outstanding; is that correct?  

 4      A.   Well, it's -- it's larger than that.  Typical 

 5  in an RCAP project, one of the ways -- one of the 

 6  conditions that the state puts on advancing its funds is 

 7  that there be some sort of local match, and having the 

 8  availability of that local match, for example, in the 

 9  baseball stadium, it was the Redevelopment Authority's 

10  bond issue financing, and -- and having the availability 

11  of that local match is -- is typically a precondition to 

12  the finalization of the grant documents.  

13           So it's not at all unusual that the state would 

14  ask for this Authority to satisfy and demonstrate that 

15  it had access, real live access and permanent access to 

16  this -- to its major revenue source.

17      Q.   Would you just keep one hand at the minutes 

18  we're looking at, tab 5, and then turn to tab 15?  

19           Are you there, sir?

20      A.   I'm at tab 15.  Which page?

21      Q.   This is the contract reflecting the $15 million 

22  grant from the Commonwealth through the office of the 

23  budget that you've been referencing, correct?

24      A.   Yes, it is.

25      Q.   If you would, please, turn to the -- starting 
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 1  from the back, the third sheet from the back, of Exhibit 

 2  15, the backside of that third sheet from the back is 

 3  the start of what's called appendix B, that says project 

 4  activities and special conditions.  

 5           Let me know when you're there, please?

 6      A.   I'm here.

 7      Q.   The middle of that page identifying under C, 

 8  special conditions.  And it says in bold type, evidence 

 9  of completion must be submitted to the following address 

10  no later than one year after the execution date of this 

11  contract.  Do you see that?

12      A.   I do see that.

13      Q.   Okay.  And that reflects that the special 

14  conditions have to be satisfied within one year after 

15  the contract is signed, right?

16      A.   That is correct.

17      Q.   Okay.  If you could just turn back a page, and 

18  you'll see the signature pages that are there.  

19      A.   Uh-huh.

20      Q.   In December of '02 and then into January of '03 

21  and then down at the bottom, it says, there's March 

22  15th, '04?

23      A.   I see that.

24      Q.   Okay.  And did you hear Mr. Hixson testify that 

25  they -- that he drew a significance to the fact that the 
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 1  March 15, '04 signature was received after Ordinance 73 

 2  was passed in October of '03?

 3          MR. FENNINGHAM:  His testimony wasn't 

 4  connecting it to the consummation of the 2003 bond 

 5  financing.

 6  BY MR. KELIN:

 7      Q.   Yes, do you recall that?

 8      A.   Yes.

 9      Q.   Okay.  Now, would you look at -- going back to 

10  appendix B, the list of the conditions and look at 

11  number -- condition number 2.

12      A.   I see that.

13      Q.   Which says -- okay.  Grantee, meaning the 

14  Authority, shall submit documentation indicating at 

15  least 37.5 million in private financing has been fully 

16  secured for use on project-related expenses.  Do you see 

17  that?

18      A.   I do.

19      Q.   Okay.  So as I understand this grant, the 

20  Authority had a year from March 15, 2004, to satisfy 

21  that condition; isn't that right?

22      A.   Yes, it did.

23      Q.   So you --

24      A.   But these -- but these came after we completed 

25  the financing.
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 1      Q.   Yes.

 2      A.   These grant conditions came after -- came in at 

 3  the time the final signature was obtained.

 4      Q.   Are you suggesting that at the time everyone 

 5  else signed the contract, the contract was incomplete?

 6      A.   I don't know when the contract was incomplete 

 7  but I look at these numbers and -- in the first two, 

 8  three grant conditions and those numbers would not have 

 9  been reflective of where the project was in 2002, or 

10  2003 -- or early 2003.

11      Q.   Well, but this reflects conditions that had to 

12  be met within a year -- they could be met before?

13      A.   They could be met before.

14      Q.   But you had, at least, a year after this was 

15  signed or, at least, until March 15, '05, right?

16      A.   They -- I had until at least -- and they could, 

17  but they could be done earlier.

18      Q.   Right.  Especially if you've got a Board of 

19  Commissioners who is willing to sign it, knowing that 

20  the next board starting in a few months won't.  

21           Wasn't that the condition under which you were 

22  operating in October of 2003?

23      A.   The election was still happening in October 

24  2003.  The County -- the issue of the County guarantee 

25  became a campaign issue in October 2003.  
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 1           When I put together the plan of finance for 

 2  this, I had no idea who commissioner candidates were.  I 

 3  had no idea what they were.  But in terms of -- in terms 

 4  of my client, my client told me that they needed to 

 5  effectuate, they needed to secure their financing and 

 6  they asked me to go secure the financing and I did what 

 7  my client asked me to do.

 8      Q.   And you heard Mr. Hixson's testimony this 

 9  morning that he was aware in October 2003 that all the 

10  candidates to the board that was going to be coming in 

11  in January of '04 had campaigned against the County 

12  guarantee?

13      A.   In when?  When?

14      Q.   That Mr. Hixson testified this morning that he 

15  was aware in October of '03 that all candidates for the 

16  new board to come in January of '04 had campaigned 

17  against the County guarantee?  

18           I'm just asking if you heard his testimony this 

19  morning?

20      A.   I heard his testimony.  But I was -- I remarked 

21  that how is it that a candidate can have an opinion 

22  before the issue is joined in late October of 2004 -- or 

23  2003?

24      Q.   Well, I'm not gonna get into a debate with you 

25  about when politicians can make statements on the 
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 1  campaign trail.  

 2      A.   I know.  We would be here weeks.

 3      Q.   All right.  So your second reason then, I'm 

 4  going back now to the minutes from the October 24, 2003 

 5  Convention Center Authority meeting, which is Exhibit 5, 

 6  and your answer to Mr. Taylor's question on page 7, 

 7  where he said -- Mr. Beckett, why do we need to do this 

 8  now?  Because after all, the money wasn't going to be 

 9  used for the project.  

10           So we've got the current board's been 

11  supportive; we need the financing for the Commonwealth 

12  of Pennsylvania; then we've got the third, interest 

13  rates are at historic lows, it would be a shame to waste 

14  an opportunity to take vantage of and maximize the 

15  Authority's borrowing capacity while rates are so low.      

16  Do you see that?

17      A.   I do.

18      Q.   Okay.  Now, the plan -- the -- the bond that 

19  was sold was not a fixed-rate bond, was it?

20      A.   It was not.

21      Q.   The Citizens Bank bond was not fixed-rate?

22      A.   It -- it was not and still is not fixed-rate.

23      Q.   Okay.  So that reason went away, right?

24      A.   Well, that reason went away for the reasons 

25  that I explained before, and if I may say so again, 
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 1  we -- when we undertake a plan of finance, you don't set 

 2  something in concrete and then not adjust to -- to 

 3  conditions, market conditions and otherwise.  

 4           And as I explained, between the time that we 

 5  had the public presentations in October of 2003, and the 

 6  time we closed on the transaction, the financing and 

 7  development team with the Authority, as well as the 

 8  County's financial and legal advisers, became concerned 

 9  about mitigating the adverse impact of those sunk costs 

10  if we had to unwind this.  

11           And one of the trade-offs that was very clear 

12  and very specific in that -- in that financing structure 

13  was, you give up certainty and rates in exchange for 

14  lower costs, if we unwind or if we -- if the deal 

15  collapses.  

16           And I don't know if you'll recall, you probably 

17  weren't on board, one of the reasons for the longer term 

18  of the -- the longish term of that financing was to give 

19  us a little bit of capacity to weather interest rate 

20  movements without entering into an interest rate swap at 

21  that time, which we also didn't want to do at that time, 

22  because we were in advance of the project sufficiently 

23  enough that we were concerned about the unwind costs of 

24  that.  

25           So, yes, this statement, I will stand by this 
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 1  third statement at the time I made it, because we 

 2  anticipated doing a fixed-rate financing 

 3      Q.   At the time you thought it was accurate but as 

 4  it turned out, it wasn't?  

 5      A.   As it turned out, we refined, due to any number 

 6  of conditions, the Authority's plan of finance.

 7      Q.   And then fourth, the fourth reason was, this is 

 8  the next logical step, the project's been tied up in 

 9  litigation, it's time to move forward if you want to 

10  conceive of a center opening in a couple of years?

11      A.   That's correct.

12      Q.   Your thought at that point was, as I understand 

13  it, that, based on the schedule and information you had 

14  been given -- 

15      A.   Yes.

16      Q.   -- that if the guarantee was approved in 

17  October, and the financing documents signed in December, 

18  that, according to the information you were being given, 

19  design would be completed and bids would be let within 

20  six months?

21      A.   That is -- that is what I testified to in my 

22  deposition.

23      Q.   And that's what you understood at the time in 

24  October?

25      A.   I understood that we would proceed relatively 
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 1  quickly to finish design and development.  

 2           The other thing about the six-month thing is 

 3  that -- is that -- is that the critical nature -- the 

 4  critical thing here is to get -- and one of the 

 5  requirements in that indenture requirement is to have a 

 6  tax-exempt finance.  

 7           And again, tax exemption lowers the Authority's 

 8  cost of finance.  It makes its debt service dollar go 

 9  further, and allows it to borrow more money.

10      Q.   So the --

11      A.   So -- 

12      Q.   I'm sorry.  I thought you were done.  

13      A.   No, I was just responding the reporter.

14          So, in -- in order to get a tax-exempt bond 

15  opinion, the Authority would need to have reasonable 

16  expectations that would begin to make 

17  construction-related expenditures, design and 

18  engineering, within six months of the time it were to 

19  issue tax-exempt finance.  It's called reasonable 

20  expectations.  And that is really where the six months 

21  is going to.  

22          As I stand here today, I can tell you that -- 

23  that my understanding was that this project would be 

24  running to completion in design and bidding within, at 

25  least, 2004, 2005.  I never thought we would be here 
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 1  today at this point in time.

 2      Q.   So I just want to make clear that Mr. Taylor, a 

 3  board member, asked you, Mr. Beckett, why are we 

 4  borrowing the money now, and the fourth reason you gave 

 5  was based on your understanding that things were ready 

 6  to proceed pretty quickly towards construction?

 7      A.   They were.  Right.

 8      Q.   And that didn't turn out to be the case either, 

 9  correct?

10      A.   That didn't turn out to be the case for any 

11  number of reasons.

12      Q.   Now, Citizens Bank bought a $40 million bond, 

13  correct?

14      A.   Uh-huh.  Yes.

15      Q.   The proceeds of which were deposited into an 

16  account at Citizens Bank by the Authority, correct?

17      A.   Correct.

18      Q.   And Mr. Hixson estimated that there were $39 

19  million --

20      A.   That is the net of our fees, remember.

21      Q.   The net of your fees.  Yes.  

22          And Mr. Hixson testified that there was over 

23  $39 million still at Citizens Bank.  Is that consistent 

24  with your understanding?  

25      A.   It was $39 million a little while ago.  As you 
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 1  pointed out, it's $18,000 a month of negative arbitrage 

 2  in that capitalized interest scale, so it decreases by 

 3  $18,000 a month.

 4      Q.   Citizens Bank knew it was going to be holding 

 5  the money on account and knew the money couldn't be 

 6  spent on construction or anything else, correct?

 7      A.   That's correct.

 8      Q.   Okay.  So in the context of the 2003 

 9  transaction, wouldn't you agree that Citizens Bank 

10  wasn't requiring any county guarantee, it --

11      A.   No, the County guarantee was required by 

12  Citizens Bank.  It was in their commitment.  It was 

13  always part of the financing for Citizens Bank, as well 

14  as for the long-term.  

15           Because, Howard, what happens if the -- if 

16  the -- if the deal collapses, and that we don't have $40 

17  million to pay back Citizens Bank, there's an additional 

18  security for citizens to pay off the remainder.  

19           That's why the Citizens Bank required the 

20  guarantee, among other things.

21      Q.   So it's your testimony that having the cash on 

22  hand wasn't enough for Citizens Bank, it needed a 

23  guarantee, as well?

24      A.   Citizens Bank, as a part of their commitment, 

25  required the County guarantee.
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 1      Q.   And that was my question.  Mr. Fenningham had 

 2  shown Mr. Hixson the commitment letter, which did 

 3  identify the County guarantee -- 

 4      A.   Uh-huh.

 5      Q.   -- as collateral.  

 6           And my question to you was:  Was that done at 

 7  the insistence of Citizens Bank and did anyone ask 

 8  Citizens Bank if they really needed it and it sounds 

 9  like that was one of Citizen Bank's requests?

10      A.   That was one of the questions.  As you'll 

11  recall, we were putting in place the guarantee, and had 

12  asked Citizens Bank for some sort of letter of credit 

13  commitment.  

14           They came back with an idea to do the -- to do 

15  the transaction that we did do.  We liked it for a 

16  number of reasons that we've discussed.  

17           The banker wasn't going to negotiate his way 

18  away from additional security.  

19      Q.   Okay.  You came on board with the Authority in, 

20  I think you said, May or June of 2003, correct?

21      A.   That's correct.

22      Q.   And the Bold litigation ended in August of that 

23  year, correct?

24      A.   Yeah.  Early August, I believe.

25      Q.   And in October, as we've seen, your 
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 1  understanding was once we get this guarantee and the 

 2  financing, we're going to move forward promptly in terms 

 3  of moving towards construction, correct?

 4      A.   That's correct.

 5      Q.   Okay.  What happened?

 6          MR. PITTINSKY:  Well, Your Honor, this is 

 7  really truly irrelevant.

 8          THE COURT:  This is beyond the scope, too.  

 9  Objection sustained.

10  BY MR. KELIN:

11      Q.   You mentioned in your testimony that one of the 

12  things that needs to happen before you can refinance is 

13  the bids have to get in line with the budget, correct?

14      A.   Correct.

15      Q.   And in addition to that, the financing that 

16  makes up the revenue part of the budget has to be 

17  secured, correct?

18      A.   It -- it -- it makes up the source to 

19  correspond to the use of funds.  I don't use revenue in 

20  capital --

21      Q.   All right.  But the financing has to be -- 

22      A.   Yes, it does.

23      Q.   -- secured before you would go to remarket?

24      A.   Yes.  Per the -- per the trust indenture 

25  requirement.
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 1      Q.   And at this point, is it fair to say that you 

 2  don't know one way or the other whether the project bids 

 3  will come in under budget?

 4      A.   Not my area of expertise.  I hope they do.  

 5  It's a beautiful project.  I think it would be 

 6  wonderful.  But, you know, if it doesn't, I leave that 

 7  up to the construction managers and the developer. 

 8      Q.   And do you know one way or the other the 

 9  financing on the hotel side of the project is all in 

10  place?

11      A.   Mr. Fitzgerald has assured me that he has a 

12  commitment.  I have not asked to see it yet, but if -- 

13  if at some point in time in order to satisfy the other 

14  half of the indenture requirement I will need to see it 

15  and I've told him that not only do I need to see it, I 

16  need to sit with his lender.

17      Q.   All right.  And you have to see the financing 

18  that was secured both for the convention center and the 

19  hotel before you would recommend that the Authority 

20  remarket the bonds, correct?

21      A.   The -- yes.  Because they're both -- it's a -- 

22  it's a two-piece component of that indenture 

23  requirement.

24      Q.   I believe you testified earlier that it was 

25  responses to the RFP that you had sent out that gave you 
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 1  the information that led you to believe that the actions 

 2  of the commissioners have poisoned the environment or 

 3  words to that effect.  

 4      But was it the response to the RFP that led you to 

 5  that?

 6      A.   No, it wasn't.  It was -- and it couldn't be, 

 7  unless I managed time travel, because the RFPs were sent 

 8  out after 36 and 37 came out.

 9          But what -- in my capacity as the financial 

10  advisor, I have been keeping close contact with a couple 

11  of bond insurers in New York.  And when 36 and 37 came 

12  out, I mean, those guys basically said, look, you know, 

13  don't waste our time until this is resolved, because 

14  we're going to get shot down by our bosses if we bring 

15  this credit before you with this type of cloud over the 

16  guarantee.  And that's when I did it.  

17          I wanted to confirm it with the LLC banks and 

18  I -- that's why I -- among -- that's one of the reasons.

19          In addition to the fact that if this litigation 

20  goes one way or the other, we're going to need an LC at 

21  this time that I sent the RFP out.

22      Q.   Did you also advise folks you were in contact 

23  with, either through the RFP or otherwise, that the bids 

24  had come in $25 million over budget?

25      A.   I'm trying to think if I did or not.  I'm 
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 1  trying to think, Howard, if I put that in the thing.

 2          The bids -- and I thought about putting that 

 3  in.  But given the fact that we've kept the bid process 

 4  open, and we are redesigning the rebid, I haven't.

 5          The -- the -- the majority of those folks, 

 6  including the bond insurers, know, because they were 

 7  monitoring the situation down here and they know to look 

 8  at the internet and see -- read the Lancaster Online 

 9  before I call them.  They know that that's going on.  

10          And the operating assumption between myself and 

11  those credit enhancers is that I'm not going to come 

12  asking them to do something if I don't believe, and the 

13  development team doesn't believe, that the budget isn't 

14  balanced.  

15          So when we got the bids back in June or May, I 

16  guess, it's, you know, okay, what do we do now, reopen 

17  or rebid.  So I wasn't specific with respect to where 

18  the budget was, but I was specific with respect to the 

19  litigation, because that's the kind of thing they need 

20  to know about.

21      Q.   So in other words, it could be the fact that 

22  the bids came in $25 million over budget?

23      A.   No, it's not, Howard.  They specifically cited 

24  to me, you're not going to touch this when the County's 

25  doing this stuff.
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 1      Q.   But you didn't share with him about the bids 

 2  being over budget?

 3      A.   The operative assumption is the Authority is 

 4  going to have enough money to pay for its project when 

 5  it closes on the financing.

 6      Q.   Did you explain to the folks you're in contact 

 7  with in the bond market that, don't worry, the Authority 

 8  believes the County's position is frivolous with regard 

 9  to the guarantee and we'll have an opinion letter from 

10  the Authority's bond counsel that you'll be able to rely 

11  on that the guarantee is enforceable?

12      A.   Well, typically, you get enforceability 

13  opinions as a matter of course in a municipal finance.

14          The -- the -- the -- whether or not I 

15  characterized the County's actions as frivolous or not, 

16  I can't recall.

17      Q.   Well, but didn't you discuss with them that a 

18  opinion letter from bond counsel would give them the 

19  needed assurance?

20      A.   The opinion letter from bond counsel goes to 

21  the validity, enforceability of the Authority's pledge 

22  of its revenues.  The -- I don't know how bond counsel 

23  would necessarily -- I guess it would give an opinion.  

24  Again, I've got to go back, I'm not an attorney, so I'm 

25  not going to testify on whether or not an enforceability 
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 1  opinion is going to do that for an insurer.

 2      Q.   Well, couldn't the Authority seek to remove 

 3  whatever taint there has been to the environment by 

 4  having its bond counsel write a letter explaining to the 

 5  bond market, don't worry about what the commissioners 

 6  are doing, it's ineffective?

 7      A.   I don't see anybody jumping up to volunteer to 

 8  do that.

 9          THE COURT:  I don't either.

10          THE WITNESS:  I mean, I --

11  BY MR. KELIN:

12      Q.   And then isn't the concern -- 

13      A.   Howard, the first question out of my mouth is, 

14  are you going to write an opinion to that effect and the 

15  first answer out of their mouths is, no.  So, I mean, I 

16  always ask and never get it.

17      Q.   Isn't the concern then not that the 

18  commissioners are doing something, but rather that 

19  they're doing something they may have a right to do?

20          MR. FENNINGHAM:  Objection.

21          THE WITNESS:  Not my area of expertise.

22          MR. FENNINGHAM:  That's almost twisted logic.

23          THE COURT:  That is twisted logic.  Sustained.  

24  BY MR. KELIN:

25      Q.   Would you look at your affidavit, please?
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 1      A.   Sure.

 2          THE COURT:  Let's take a brief break here at 

 3  this particular time.

 4          MR. KELIN:  That would be fine.  I do just have 

 5  one additional question, but I'm glad to take a break, 

 6  Your Honor, if you might.

 7          THE COURT:  They're probably going to have 

 8  redirect, are they not?  

 9          MR. FENNINGHAM:  Yes.

10          THE COURT:  In the meantime, maybe we can give 

11  you a schedule as to how we're looking for the rest of 

12  the day.

13          MR. KELIN:  I'll confer.

14          (Recess.)

15          THE COURT:  Be seated.  All right.  Are you 

16  ready to proceed then, Mr. Kelin?  

17          MR. FENNINGHAM:  May I have one statement, if I 

18  may?  Excuse me.  

19          Are you still with Mr. --

20          THE COURT:  Yeah, he still is.

21          MR. FENNINGHAM:  Oh, I thought you had 

22  concluded.

23          THE COURT:  No, he was getting to one more 

24  point.  I didn't realize it was the last one when I 

25  stopped, but, you know, I don't know how long the last 
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 1  one ever is.  So --

 2          MR. KELIN:  During break, I thought of a 

 3  second.

 4          THE COURT:  That's the problem with taking the 

 5  breaks.

 6          MR. FENNINGHAM:  There's a shocker.

 7          THE COURT:  All right.

 8  BY MR. KELIN:

 9      Q.   Mr. Beckett, if you could please get your 

10  affidavit before you.

11      A.   Thank you.  Got it.

12      Q.   Please turn to paragraph 19 on page 3.  You say 

13  in your affidavit, paragraph 19, that Resolution 36 

14  expressly states that in the event of the Authority's 

15  undertaking of the potential actions, the County 

16  Commissioners will convene a special meeting of the 

17  commissioners of the County to not approve the new 

18  county guarantee, and then it goes on to other options.  

19  Do you see that?

20      A.   I do.

21      Q.   Now, that mischaracterizes Resolution 36, 

22  doesn't it?

23      A.   Slightly, it does.  As was discussed in my 

24  deposition, it's a slight mischaracterization of 36.

25      Q.   Resolution 36 says that under those conditions, 
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 1  they would have a meeting to consider it?

 2      A.   That is --

 3      Q.   Taking certain actions?

 4      A.   That is correct, with respect to Resolution 36.

 5      Q.   In fact, that's a critical difference between 

 6  Resolutions 36 and 37, isn't it?

 7      A.   I would agree that that's a critical -- that is 

 8  the major critical difference between the two 

 9  resolutions 

10      Q.   36 indicated that the commissioners would 

11  consider taking action under certain circumstances, 

12  Resolution 37 said under the circumstances, they will 

13  consider it to be a new guarantee and will consider -- 

14  and will send out word that the new guarantee will not 

15  be approved.

16      A.   That's correct.  That's my understanding and my 

17  reading of those.

18      Q.   Are you -- in terms of financing for the 

19  Authority, are you aware that attempts that have been 

20  made by some members of the Authority board to put a cap 

21  on the amount of change orders that can be added to the 

22  project after bids has been voted down by the Authority?

23      A.   I am aware of that.

24          MR. FENNINGHAM:  Objection, Your Honor, that's 

25  irrelevant to the --
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 1          THE COURT:  I don't see the relevance here.  

 2  Can you explain how it is, Mr. Kelin?  

 3          MR. KELIN:  Well, I think, Your Honor, one of 

 4  the concerns of the Commissioners is that although it 

 5  certainly is possible that this could come in under bid, 

 6  if bids are very low, that not having any cap on change 

 7  orders could result in circumstances that would be 

 8  detrimental to the County's guarantee by having a 

 9  non-capped amount of change orders that could result in 

10  affecting the County guarantee.

11          THE COURT:  Well, I agree with that, but I 

12  don't think it's relevant to this proceeding.  

13          Objection sustained.

14          MR. KELIN:  No further questions.

15                   REDIRECT EXAMINATION

16  BY MR. FENNINGHAM:

17      Q.   Mr. Beckett, the remarketing of the bonds 

18  presently, was and is contemplated within the 2003 bond 

19  financing documents?

20      A.   Was, is and always has been, yep.

21      Q.   And with the focus upon Resolutions 36 and 37, 

22  what is your opinion as to the remarketing of the 2003 

23  bonds and the County guarantee?  Does that remarketing 

24  effort create a new county guarantee?

25      A.   Don't want to give any legal opinions, but as a 
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 1  practitioner and utilizer of these, the way that the 

 2  County guarantee was specifically constructed was to 

 3  allow it to be -- to be irrevocable, absolute, with 

 4  respect to the 2003 bonds, which will still be 

 5  outstanding after the remarketing of those bonds.

 6          MR. KELIN:  That's all I have.

 7          MR. FENNINGHAM:  That's all I have, Your Honor.

 8          MR. PITTINSKY:  No questions, Your Honor.

 9          MR. KELIN:  I have some brief redirect.

10          THE COURT:  All right.

11                    REDIRECT EXAMINATION

12  BY MR. KELIN:

13      Q.   In fact, that was the very idea?

14      A.   Absolutely, it was the idea to have a guarantee 

15  that went for 43 years.  Just like a sewer authority 

16  issuing bonds to guarantee for 43 years.  That's the way 

17  it works.  

18           People have to be able to rely on future 

19  boards, future boards of commissioners, to adhere to the 

20  contracts.

21      Q.   Mr. Beckett, have you ever been involved in 

22  financing for a sewer authority where a bond was issued 

23  with the express requirement that no money could be used 

24  from that financing until the funds were actually needed 

25  years down the road where -- excuse me, may I finish my 
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 1  question?

 2      A.   Yes, you may.

 3      Q.   Thank you -- where the knowledge was that the 

 4  current sewer authority would approve a guarantee and a 

 5  new sewer authority that was coming on board would not?

 6      A.   I have been.

 7          MR. FENNINGHAM:  Objection.

 8          THE COURT:  Sustained.

 9          MR. KELIN:  No further questions.

10          MR. FENNINGHAM:  Your Honor, I move the 

11  admission of Exhibits A-15 through A-18.  And just to 

12  be -- make sure the record is complete, Mr. Kelin used 

13  the February 28th, 2006, letter of Commissioner 

14  Shellenberger in his cross examination.  

15          I have had that letter marked as Exhibit A-19 

16  and I would move the admission of that and I understand 

17  there's no objection to that.

18          THE COURT:  Any objection to that?

19          MR. KELIN:  No, Your Honor.

20          MR. FENNINGHAM:  Thank you, Your Honor.

21          THE COURT:  All right.

22          Okay.  Mr. Beckett, I have a few questions I'd 

23  like to ask you.

24          THE WITNESS:  Yes, sir.

25          THE COURT:  Now, as it stands right now, the 
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 1  County's participation in this thing is really two 

 2  things; one, the guarantee; and two, the flow of revenue 

 3  from the room tax; is that not correct?  

 4          THE WITNESS:  Yeah, the County authorized the 

 5  room tax in 1999.

 6          THE COURT:  Right.  Now, I know they're both 

 7  important.  

 8          Which would you consider more important, the 

 9  guarantee or the room tax?

10          THE WITNESS:  Your Honor, I don't think you can 

11  break them apart, because the Authority, without the 

12  guarantee, the room tax doesn't go far enough to pay for 

13  the Authority's capital expenses.

14          The -- the guarantee allows the Authority to 

15  borrow 40 million plus.  Without the guarantee, the 

16  Authority would be able to borrow a max of 25, 30 

17  million.  That's not sufficient to complete the 

18  project.  

19          So that both -- but in terms of on-going 

20  importance, I mean, the revenue source is paramount.

21          THE COURT:  Okay.  That's the answer to the 

22  question then.

23          THE WITNESS:  Right.

24          THE COURT:  So I'm assuming then that source of 

25  the room tax, the money for the room tax is basically 
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 1  sufficient to amortize 25 to $30 million.  Is that 

 2  basically -- would that be a fair statement?

 3          THE WITNESS:  Well, the reason that the 

 4  guarantee goes -- makes the dollars go further is -- 

 5          THE COURT:  Well, I understand that. 

 6          THE WITNESS:  Well, no, it's the amount of 

 7  coverage, the amount of excess revenue over and above 

 8  the debt service that creditors that don't have a 

 9  guarantee will require.

10          And that amount of coverage is significantly 

11  higher and that -- that coverage gets calculated into 

12  the debt through calculation of the amount that the 

13  Authority can borrow.  

14          So in other words, if there's $3 million of 

15  hotel room tax, and there's no guarantee, the bond 

16  insurers and credit enhancers may require two times 

17  cover, so divide three by two, 1.5 million is the 

18  maximum amount of money that the Authority could -- 

19  could afford in debt service at a two time cover.

20          And with a guarantee, the insurers may go down 

21  to a 125 or a 150 cover, it makes that -- it makes 

22  that -- it allows the Authority to borrow -- to have 

23  more debt service and thereby borrow more money.

24          THE COURT:  You're saying it would be 

25  impossible for the Authority to borrow $40 million 
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 1  without a guarantee in order -- impossible, more 

 2  expensive or prohibitively expensive?  

 3          I'm giving you three possible choices there.  

 4  If you think of a fourth one there, feel free to offer 

 5  it.

 6          THE WITNESS:  I mean, I think it would be 

 7  prohibitively expensive at this juncture in the 

 8  project.  

 9          You get into a case where even quantifying 

10  expense really is meaningless, because you don't get -- 

11  you don't get somebody to buy the Authority's bonds, so 

12  that capital or credit is not available.  

13          So prohibitively expensive is kind of 

14  meaningless if you don't have any buyers for the bonds.

15          THE COURT:  Have you dealt in other situations 

16  regarding marketing bonds for other types of 

17  authorities, for example?

18          THE WITNESS:  Yes.

19          THE COURT:  And they typically have a guarantee 

20  from another municipal agency?

21          THE WITNESS:  Yes, it's a tool that's utilized 

22  for -- primarily for -- for weaker or start-up 

23  enterprises.  

24          And I mentioned the sewer authority.  In 

25  Pennsylvania, that's one very large example of a 
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 1  municipal authority that utilizes a taxing power 

 2  guarantee to -- to enhance their credit.

 3          THE COURT:  Probably most common, too.

 4          THE WITNESS:  It is the most common.

 5          Other types involve a guarantee from 15 and 

 6  13-C to another one to fill up a student housing 

 7  project.  Different types of things, but those typically 

 8  aren't guarantees.

 9          THE COURT:  Any counsel have any questions 

10  based on my questions?  

11          MR. FENNINGHAM:  No, Your Honor.

12          MR. PITTINSKY:  No, Your Honor.

13          MR. KELIN:  No, sir.

14          THE COURT:  May Mr. Beckett be excused?  

15          MR. FENNINGHAM:  He may, Your Honor.

16          MR. KELIN:  No objection.

17          THE COURT:  Okay.  Thank you.

18          MR. FENNINGHAM:  Excuse me a moment.

19          ATTORNEY ONE:  Your Honor, by agreement, we 

20  will call Commissioner Shellenberger out of turn so he 

21  may --

22          THE COURT:  Resume his Vacation?  

23          MR. PITTINSKY:  That's right.

24          THE WITNESS:  Thank you, sir.  

25                  RICHARD SHELLENBERGER, 

    called as a witness, being duly sworn or affirmed, was 
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 1            examined and testified as follows:

 2                    DIRECT EXAMINATION

 3  BY MR. PITTINSKY:

 4      Q.   Good afternoon, commissioner.  I just have a 

 5  few brief questions.

 6          My first question is, do you agree with me, 

 7  sir, that it is a logical deduction that if you reduce 

 8  the market area for the hotel room rental tax, you will 

 9  be reducing the hotel room rental tax?  

10      A.   Yes, I think you're quoting from my deposition, 

11  that's -- but obviously, others feel differently.      

12           Commissioner Henderson, I think, feels 

13  differently.

14      Q.   Well, I'm just asking for your opinion.  

15      A.   Yes.

16      Q.   Thank you.  

17           Now, you have, I believe, in front of you 

18  Mr. Kelin's notebook.

19      A.   Can I get rid of --

20      Q.   All right.  If you would, please, turn to 

21  document 26.  You recall we discussed this in your 

22  deposition, as well, correct?

23      A.   Yes, sir.

24      Q.   And this is your response to Mr. Darcus after 

25  he made a proposal to the commissioners, correct?
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 1      A.   Correct.

 2      Q.   All right.  And Mr. Darcus' proposal, as you 

 3  note in your letter of February 28, 2006, was to 

 4  prioritize the use of the revenues from the hotel room 

 5  rental tax only for the principle portion of the debt 

 6  service and not the interest, correct?

 7      A.   Yes.

 8      Q.   And when you received that proposal, you made 

 9  the decision not to negotiate that proposal and not to 

10  even see if you could persuade Mr. Darcus to expand his 

11  proposal to cover prioritization for both principle and 

12  interest, correct?

13      A.   I suppose you could reach that conclusion.

14      Q.   Well, isn't that the fact?

15      A.   Your question again was?

16      Q.   My question is:  When Mr. Darcus made his 

17  proposal to prioritize the revenues from the hotel room 

18  rental tax, to pay only the principle portion of the 

19  debt service and not the interest, you made the decision 

20  to not negotiate with him, and not to try to see if he 

21  would expand his proposal to cover both principle and 

22  interest; is that right?

23      A.   Yes, that's right.

24      Q.   And you even told the newspapers that you 

25  weren't going to engage in horse trading with him, 

                                                                     148

 1  correct?

 2      A.   Right.  Yes.

 3      Q.   And you made the decision that you weren't 

 4  going to do that -- you weren't going to engage in the 

 5  horse trading for two reasons.  Let me see if I can 

 6  summarize them accurately.

 7          One was that you believed you were entitled to 

 8  that prioritization of principle and interest because of 

 9  prior commitments, correct?  

10      A.   Correct.

11      Q.   And, two was, you weren't gonna drop your 

12  opposition to the project even if that situation was 

13  solved, correct?

14      A.   Yes.

15          MR. PITTINSKY:  No further questions, Your 

16  Honor.  

17          THE COURT:  All right, Mr. Kelin.  

18                     CROSS EXAMINATION

19  BY MR. KELIN:

20      Q.   Commissioner, prior to receiving Mr. Darcus' 

21  letter, you had already asked him to prioritize both 

22  principle and interest, hadn't you?

23      A.   Yes, if you remember, that was one of my 12 

24  points of taxpayer protection.

25      Q.   And that was one of the 12 points, correct?

                                                                     149

 1      A.   Correct.  

 2      Q.   So even if he had agreed to do that, that would 

 3  have satisfied just one of the 12 points, right?  

 4      A.   Correct.

 5      Q.   Since you issued the 12 points for taxpayer 

 6  protection in May of 2005, how many of them have been 

 7  implemented by the Authority or Penn Square Partners?

 8      A.   To my recollection, Penn Square Partners, none, 

 9  and to my -- with the Authority, I don't believe any of 

10  them have been.

11      Q.   Have you tried and reached out to make any 

12  other compromise to project proponents over the past 

13  year?

14      A.   Yes, I think I have -- I can remember one when 

15  the mayor came to our Board of Commissioners and talked 

16  about having a new study, a new feasibility study.  I 

17  said, yes, let's do it.  

18           And I'm even willing to give up my objection to 

19  this project if we come back with a positive feasibility 

20  study from whomever.  And the first one was 

21  Pricewaterhouse.

22      Q.   And was that the mayor's suggestion, that 

23  Pricewaterhouse do an updated study?

24      A.   It certainly was.

25      Q.   And did you approach Pricewaterhouse?

                                                                     150

 1      A.   Yes.

 2      Q.   And what did Pricewaterhouse say as to whether 

 3  they would be willing to do the study?

 4      A.   Well, I think at first Mr. Canton was willing 

 5  to do the study.  And then they came back and said, no, 

 6  we're not willing.

 7      Q.   And did you then try to find another firm 

 8  comparable in quality to Pricewaterhouse to do the 

 9  study?

10      A.   Yes, then we went out for a request for 

11  proposal.

12      Q.   And did that ultimately result in the 

13  commissioners retaining a firm to do a feasibility 

14  study?

15      A.   That's correct.

16      Q.   And who was that firm?

17      A.   PKF.

18      Q.   And had the PKF study come back supporting the 

19  project and its feasibility, would you have fulfilled 

20  the commitment you had made to the mayor that you would 

21  have supported the project?

22      A.   I -- that was my condition that I made 

23  publicly.

24      Q.   And did the PKF study come back with such 

25  support for the project?
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 1      A.   No.  It did not.

 2             MR. KELIN:  No further questions.  

 3                     CROSS EXAMINATION

 4  BY MR. PITTINSKY:

 5      Q.   Sir, isn't it true that when Pricewaterhouse 

 6  refused to go forward and do a new feasibility study, 

 7  you sent out requests for proposals and you received 

 8  back three legitimate proposals to perform this new 

 9  feasibility study?

10      A.   I think that's correct.

11      Q.   All right.  And of the three, you chose PKF, 

12  correct?

13      A.   Yes.

14      Q.   And you chose PKF, even though that was the one 

15  firm that had been the expert consultant for the 

16  hoteliers and had testified in support of the hoteliers 

17  in the Bold litigation, correct?

18      A.   That is correct.

19      Q.   All right.  And the other two firms had no 

20  prior involvement in any litigation here at all, 

21  correct?

22      A.   As far as I know, that's correct.

23      Q.   Okay.

24          MR. PITTINSKY:  No further questions.

25          THE COURT:  Mr. Fenningham.  
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 1                     CROSS EXAMINATION

 2  BY MR. FENNINGHAM:  

 3      Q.   Commissioner, isn't it also true that the 

 4  request for proposal in the period allowing for 

 5  responses had not expired before you, as a commissioner, 

 6  awarded the contract to PKF?  

 7      A.   I'm not sure.  There was a short -- a short 

 8  time in there, but I don't think any other ones came 

 9  forth.

10      Q.   But you didn't wait for the expiration of the 

11  period before awarding it to PKF; isn't that true?

12      A.   There were a few days, yes.

13      Q.   And isn't it also true that the cost of the PKF 

14  study that you commissioned, or the commissioners 

15  authorized, has been borne by a private citizen who is a 

16  publicly-announced proponent of the project?

17      A.   Did you say the cost or --

18      Q.   Part of the cost?

19      A.   That's correct.

20          MR. FENNINGHAM:  No further questions.

21          MR. KELIN:  Just some brief follow-up.  

22                    RECROSS EXAMINATION

23  BY MR. KELIN:

24      Q.   You are aware that PricewaterhouseCoopers had 

25  been involved in the same litigation on behalf of the 
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 1  Authority, correct?

 2      A.   Correct.

 3      Q.   That didn't stop the mayor from suggesting and 

 4  feeling comfortable with Pricewaterhouse, did it?

 5      A.   No, it didn't; nor did it stop mine as a 

 6  commissioner.

 7      Q.   And so did you have any reason to be -- feel 

 8  concerned that the sauce of the goose would not be 

 9  equally good sauce for the gander with regard to PKF?

10      A.   As a matter of fact, I think it was more of a 

11  concession on my part to let Pricewaterhouse do the 

12  study.  

13           You're right, your sauce application is 

14  applicable.

15      Q.   With regard to moving promptly to retain PKF 

16  shortly before the original period for the RFP time 

17  period had expired, had the mayor urged you to move 

18  forward as quickly as possible with the study?

19      A.   Yes, I can't remember his exact language, but, 

20  yes, it was very important that it move forth quickly.

21      Q.   And what, to your knowledge, was an effort made 

22  to try to see if any other firms who had been sent the 

23  RFP were intending to submit responses during the few 

24  remaining days?

25      A.   Yes.  I didn't make -- I think there were some 
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 1  calls made to see if there was any other ones coming in.

 2      Q.   And at the time you made the selection, were 

 3  you comfortable that you had received all of the 

 4  responses you were going to receive?

 5      A.   I was comfortable.

 6          MR. KELIN:  No further questions.

 7          MR. PITTINSKY:  No further questions.

 8          THE COURT:  All right.  Thank you, Commissioner 

 9  Shellenberger.

10          THE WITNESS:  Thank you, Your Honor.

11          MR. PITTINSKY:  Your Honor, Mark Fitzgerald.  

12                     MARK FITZGERALD, 

    called as a witness, being duly sworn or affirmed, was 

13            examined and testified as follows:

14                    DIRECT EXAMINATION

15  BY MR. FENNINGHAM:

16      Q.   Would you state your name for the record, 

17  please?

18      A.   Mark Charles Fitzgerald, Sr.  

19      Q.   And would you briefly state your education, 

20  starting with college?

21      A.   I graduated from the University of 

22  Pennsylvania, Wharton School, with a degree in 

23  economics.

24      Q.   And what year?

25      A.   1986.
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 1      Q.   And when did you start working for Penn Square 

 2  Partners or any affiliate of High?

 3      A.   I started in 1989.

 4      Q.   And you've been there continuously since 1989?

 5      A.   I have.

 6      Q.   What is your present position or positions?

 7      A.   My present position within High Associates is 

 8  president and chief operating officer.

 9          My present position within Penn Square general 

10  corp is executive vice-president and chief operating 

11  officer.

12          MR. PITTINSKY:  Your Honor, I can eliminate a 

13  whole area of my examination if we can simply admit into 

14  evidence Exhibits C, D, E and F to RACL's and PFP's 

15  complaint, which we have provided to Mr. Kelin, many, 

16  many, -- I shouldn't say many -- several weeks ago and 

17  they are the joint development agreement from 2001, the 

18  joint development agreement from 2006, the hotel lease 

19  agreement and transfer and reimbursement agreement.  

20          If we can just admit them into evidence, then I 

21  don't have to go into that whole area, because they 

22  speak for themselves.

23          THE COURT:  I can have the pleasure of reading 

24  them in their entirety.

25          MR. KELIN:  I have no objection, Your Honor.  I 
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 1  will note that there are attachments or exhibits to at 

 2  least some of those documents that are not included in 

 3  the exhibits to the complaint, but subject to that 

 4  objection, what's there is there.

 5          MR. PITTINSKY:  Well, but I provided those to 

 6  you.

 7          MR. KELIN:  Right.  Yes.

 8          MR. PITTINSKY:  So if you need to use them, I 

 9  have no objection.

10          MR. KELIN:  That's fine.

11          MR. PITTINSKY:  And they can be marked and 

12  admitted.  All right?

13          MR. KELIN:  That's fine.

14          MR. PITTINSKY:  Fine.  Thank you.  

15          THE COURT:  All right.  So we will basically 

16  consider Exhibits C, D, E and F of Penn Square General 

17  Corporation's complaint as properly admitted exhibits to 

18  this proceeding.  

19          Is that the stipulation we've agreed upon 

20  here?  

21          MR. KELIN:  Yes, Your Honor.

22          MR. PITTINSKY:  Thank you.

23  BY FENNINGHAM:

24      Q.   For how many years have you been involved in 

25  construction development, Mr. Fitzgerald?
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 1      A.   I've been involved in that activity pretty much 

 2  for the entire time that I've been with High Associates, 

 3  approximately 16 years.

 4      Q.   What is your role in the convention center and 

 5  hotel project, currently?

 6      A.   I actually function in two capacities.

 7          In my capacity as a officer of Penn Square 

 8  General Corp, my primary responsibilities were to 

 9  negotiate the original governing documents between Penn 

10  Square Partners and the Lancaster County Convention 

11  Center Authority.  Those documents, executed in 2001, 

12  included the joint development agreement, the food and 

13  beverage agreement, the room block agreement and -- et 

14  cetera.

15          In addition to that, my responsibility was to 

16  structure the capitalization structure for Penn Square 

17  Partners, the hotel component of the project, and to 

18  secure the financing for Penn Square Partners.

19          Since that initial governing documents were 

20  executed, we have revised those documents.  Again, in 

21  2006, and my role was pretty much the same role in 2006 

22  as it was in 2001, with one addition, my role was to 

23  interface with the Redevelopment Authority of the City 

24  of Lancaster and to negotiate the documents that 

25  pertained to Penn Square Partners and the Redevelopment 
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 1  Authority and the City of Lancaster.

 2      Q.   Do you have any duties or responsibilities for 

 3  the solicitation of bids for the construction of the 

 4  convention center and the hotel?

 5      A.   Yes, in my capacity as president and chief 

 6  operating officer of High Associates, my 

 7  responsibilities there are to both Penn Square Partners, 

 8  as well as to the Lancaster County Convention Center 

 9  Authority.

10          Those responsibilities are laid out in a 

11  professional service development agreement between High 

12  Associates and the Convention Center Authority and Penn 

13  Square Partners and, in essence, my responsibilities 

14  there were to develop the initial budget for the 

15  project, to develop the schedule and the program for the 

16  overall project.

17          Next, our job was to hire the design team that 

18  would be responsible for designing the project.  That 

19  would include Cooper Kerry Architects, as well as the 

20  engineers and interior designers that would work on 

21  behalf of the Convention Center Authority and Penn 

22  Square Partners.

23          Third, our responsibilities were to secure the 

24  land development approval process, the entitlements for 

25  the overall project.

                                                                     159

 1          Fourth, coordinate the development of the 

 2  project with the two respective owners, the design team, 

 3  and the construction manager.

 4          And then lastly, to supervise and work with the 

 5  construction manager, in this case, Reynolds 

 6  Construction Management Company, to solicit the bids for 

 7  the construction of the hotel and the convention center 

 8  and then oversee the subsequent development of that 

 9  project.

10      Q.   And have you, prior to today, invited bids for 

11  the construction of the convention center and hotel 

12  project?

13      A.   Yes, we have.

14      Q.   When did you first do that, to the best of your 

15  recollection?

16      A.   I believe the first bid packages went out in 

17  March of 2006, and I think as Mr. Kelin has stated 

18  previously, the first five of those bids came back in on 

19  May 9th, I believe, and then the remaining 12 bids came 

20  in on May 17th.

21      Q.   All right.  And you've heard some numbers 

22  referenced as to how much over budget in terms of costs 

23  the bids were.

24          What is the number based on the bids that were 

25  received?  
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 1      A.   I think I explained this to Mr. Kelin in my 

 2  deposition, that the number that was referenced today, 

 3  24 to $25 million is not an accurate number and that 

 4  that number represents the raw bids from the apparent 

 5  low bidders for the 23 prime contracts that we went out 

 6  to bid for.

 7          There was not a deduction from those raw bids 

 8  for the work that was included for the Historic 

 9  Preservation Trust, for the work on the -- on their 

10  properties, as well as the work for the Montgomery 

11  House.  

12          And as I stated in my deposition, at the time 

13  that the design development documents were completed, it 

14  was estimated that the approximate costs of that work 

15  would be $2,800,000, in that ballpark.

16          Since that time, based on a request from the 

17  Historic Preservation Trust, the scope of their work has 

18  been decreased, there's been an elimination of the 

19  interpretative museum and, therefore, that's been 

20  downsized.  

21          At this point in time, I do not have an exact 

22  number as to what the cost allocation would be for the 

23  HPT or the Montgomery House, but I would anticipate it 

24  would be somewhere in the $2 million number.  

25          So that if you would subtract that from the $24 
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 1  million number that Mr. Kelin spoke about on the total, 

 2  I think the variance right now is approximately $22 

 3  million.

 4      Q.   What have you done in response to receiving 

 5  bids in mid-May of 2006 which were approximately 22 

 6  million over budget?

 7      A.   It was really three courses of action that we 

 8  decided to pursue or recommended that the owners pursue     

 9  as the master developer for the project, and this was 

10  done in consultation with Reynolds Construction 

11  Management Company.

12          The first thing, at the request of the two 

13  owners, and I should add Reynolds Construction 

14  Management Company, who is the prime construction 

15  manager for the project, they have requested that High 

16  Construction Company, who was anticipated to work as a 

17  subcontractor to Reynolds Construction Management, that 

18  they would, in fact, consider -- or, in fact, go forward 

19  and bid on the general trades package.  And I don't have 

20  the documents in front of me, but if you look at the 

21  primary driver to the variance that I just spoke of, it 

22  was the general trades package that represented about 50 

23  percent of that variance.

24          There were -- the remaining four prime 

25  contracts that were of smaller magnitude, where we did 
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 1  not have significant coverage, part of the reasons we 

 2  heard from Reynolds Construction Management was because 

 3  the prime contractors that they would generally go out 

 4  to are at their capacity for their bond rating, so by 

 5  requesting High Construction to act as a general trades 

 6  bidder, prime contractor, and to incorporate those other 

 7  four prime contracts underneath their umbrella, it would 

 8  do two things for the project.

 9          First thing, it would add a -- another general 

10  contractor to the bidding process.  And I think, as 

11  everybody is aware of, there was only one general trades 

12  bid and that was from Wohlson Construction Company.  

13          So by having High Construction bid, that would 

14  create a situation where we create a competitive 

15  environment and generally when you create a competitive 

16  environment, you reduce your costs.

17          The second thing that that would allow us to 

18  do, as I spoke of before, it would allow us to increase 

19  the participation in the project for smaller contractors 

20  that didn't have the bonding capacity and would also 

21  allow us to increase the MBE and WBE participation in 

22  the project.

23          THE COURT:  Okay.  What are they?

24          THE WITNESS:  Women's and Minority Businesses.

25          THE COURT:  Okay.
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 1          THE WITNESS:  And that was a commitment that 

 2  the Convention Center Authority had made to the 

 3  community to reach out and try to expand the inclusion 

 4  of women and business -- excuse me -- women and minority 

 5  business owners on this project, so that was an attempt 

 6  to try to do that, and at the same time, increase the 

 7  number of subcontractors that were providing bids to 

 8  the -- to the prime contractors.

 9          All of that was done with the desire to 

10  increase the competitiveness in the marketplace and try 

11  to drive down the costs.

12          The second thing we did dealt with the -- the 

13  design documents themselves.  And, again, I think as I 

14  explained to Mr. Kelin in my deposition, the interior 

15  design or the ID component of the overall project design 

16  is generally the last component of the design that gets 

17  done.  

18          As a result of that, the design team, including 

19  the developer, the owners and -- and the construction 

20  manager, don't have the same amount of time that they 

21  have to focus on other components of the project to make 

22  sure that the -- the project is fully designed as 

23  accurately as possible to eliminate assumptions or 

24  confusion that the prime contractor would have to make.  

25          So the very first thing we did is sat down with 
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 1  the owners, sat down with the construction manager, sat 

 2  down with the architect, and, based on feedback that the 

 3  construction manager was getting from the prime 

 4  contractor community, started to address each and every 

 5  one of these areas where there may have been some 

 6  confusion.  And confusion in a sealed bid contract 

 7  generally leads to higher prices.  So we wanted to 

 8  eliminate that confusion.

 9          The second thing that we did, is there is a 

10  tendency for design creep to occur as you go from the 

11  design development documents to the construction 

12  development documents.  

13          And what we did here was sat down with the 

14  interior design team and started to look at each of the 

15  elements of the -- of the finishes and look for 

16  alternative means to deliver the same product.  

17          And what I mean by that is, the design 

18  development -- or the construction development documents 

19  may have contained a specific reference to a certain 

20  type marble and that marble may be very expensive marble 

21  and based on feedback that we get from the contractors, 

22  there may be alternative types of marble out there that 

23  can be bought at a lower price and not sacrifice the 

24  quality.  So we looked for things like that.  

25          We look for things where there was certain onyx 
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 1  spec-ed out and said, can we deliver the same look 

 2  without that level of specificity.  So we call those 

 3  scope clarification issues as opposed to value 

 4  engineering issues, which leads me to the last area that 

 5  we did.  

 6          We looked not only in the interior design 

 7  package for value engineering opportunities, but we also 

 8  went back to the other prime contractors that were 

 9  either within budget or close enough to budget that we 

10  weren't going to go back and rebid, and we asked each 

11  one of those prime contractors to come back to us with 

12  value engineering ideas to try to lower the costs on the 

13  project on the areas that came in on budget.

14          So basically we took that three-pronged 

15  approach to reduce the -- reduce the cost of the project 

16  and, therefore, the gap of the project.

17      Q.   All right.  In your answer, you referred at 

18  least twice, if not three times, to the quote, two 

19  owners, closed quote.  

20           Would you just identify them, please?

21      A.   I'm sorry.

22      Q.   No, that's all right.  

23      A.   Penn Square Partners.  Penn Square Partners as 

24  the operator of the hotel condominium unit and the 

25  Lancaster County Convention Center Authority as the 
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 1  owner of the Convention Center Authority unit.

 2      Q.   And you're referring to the master developer.  

 3  Who is that?

 4      A.   That would be High Associates.

 5      Q.   And Reynolds Construction is the construction 

 6  manager?

 7      A.   That's correct.

 8      Q.   And did you, after going through these efforts, 

 9  have you put out to bid for a second time some of the 

10  contracts for the construction of the convention center 

11  and the hotel?

12      A.   Yes, we have.

13      Q.   And what was the initial deadline for 

14  submission of bids when you put that out a second time?

15      A.   The initial deadline was July 19th.

16      Q.   And is that still the deadline?

17      A.   It is not.

18      Q.   What is the present deadline?

19      A.   At the request of the -- of High Construction 

20  as one of the prime contractors, based on feedback that 

21  they've been getting in the subcontractor marketplace, 

22  they had made a request for an extension of an 

23  additional week to July 26th, so they can continue to 

24  solicit multiple bids for each one of the components 

25  that would be required under the general trades 
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 1  package.  

 2           And I think it's -- it's important that I make 

 3  a point here, that in the general trades package, while 

 4  High Construction is one of the bidders, and there are 

 5  multiple prime contractors that we have gone out and 

 6  solicited requests to bid, generally, the -- the general 

 7  trades package doesn't self-perform a tremendous amount 

 8  of the work.  

 9           Most of the work that's performed under the 

10  general trades package is actually performed by 

11  subcontractors.  So it is important that those prime 

12  contractors go out and solicit multiple bids from the 

13  subcontractor community to create that competition and 

14  get as low a price as we possibly can.

15      Q.   Now, just looking ahead, is there -- if you're 

16  dissatisfied with all of the bids that you get or some 

17  of the bids that you get on July 26th, is there anything 

18  that prevents you from going out a third time and 

19  bidding?

20      A.   No.

21      Q.   Do you know why the bids came in 22 million 

22  over budget in mid-May, 2006?

23      A.   I think there were several reasons.  I think 

24  there was two primary reasons why the bids came over.

25          I think the one I just spoke about that we went 
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 1  through and we talked a little bit about.

 2          I think the other reason is, I think, that the 

 3  actions of the County Commissioners have created a cloud 

 4  over this project and I think that cloud has dampened 

 5  the interest of the prime contractor and subcontractor 

 6  community on participating in this project.  

 7          And the reason for that is -- is really 

 8  twofold.

 9          One is, if you're a prime contractor, there's a 

10  tremendous amount of work that's -- that's involved in 

11  submitting a bid.  And what we heard during the initial 

12  bid process and what we just heard a second time from 

13  High Construction, at least, is that the feedback that 

14  they were getting from the contracting community is, why 

15  should I waste my time bidding on this project, there's 

16  other projects that are going to go forward, the County 

17  Commissioners are intent on this killing this project 

18  and we don't want to invest the time to go forward with 

19  the project.  

20          So there's an up-front cost that would have to 

21  be incurred and the probability that if they were the 

22  successful bidder on the project, then you still have 

23  the issue of continued litigation tying up the project 

24  and that would do two things to that contractor.

25          Once they submit a bid and we accept the bid, 
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 1  they are locked in to that bid.  And that means that 

 2  their bonding capacity is now tied up for this project.  

 3  And it's tied up for the project for the duration that 

 4  bid is outstanding.

 5          The second thing that it does is it creates an 

 6  opportunity cost, if you will, that to the extent other 

 7  projects were to come up during that process, that time 

 8  frame, while the litigation was outstanding, they 

 9  wouldn't be able to bid on it, because they've committed 

10  a slot in their schedule for this project.  

11          So there's really two reasons relative to the 

12  actions of the County Commissioners that chilled the 

13  prime contractor and subcontractor community on bidding 

14  on this project.  And, again, we've heard that comment 

15  on several occasions when we met with Reynolds 

16  Construction Management.

17          I think the other thing that I -- that I should 

18  mention is, I think the delays caused in completing the 

19  governing documents and completing the design process, 

20  that were caused by the actions of the County 

21  Commissioners, led to a delaying in the project, which 

22  led to increased inflation associated with the 

23  construction costs.  

24          Now, I think as everybody knows, this past 

25  year, year-and-a-half, there's been a tremendous rise in 
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 1  the cost of materials, concrete and steel and lumber.  

 2          So any delay in the project continues to rise 

 3  the cost of the project.  And I think it was a 

 4  combination of those activities that caused the project 

 5  to come in over budget.

 6      Q.   If the Court does not enjoin the County 

 7  Commissioners from enforcing Resolutions 36 and 37, and 

 8  from reducing the market area covered by the hotel room 

 9  rental tax, what will be the impact on your invitation 

10  to bid process?

11      A.   I -- I think -- I think we're dead.  I mean, I 

12  think if the Court does not send the -- a very strong 

13  message to the contracting community quickly that the 

14  guarantee on the Authority's bond is intact and that the 

15  revenues required to pay for that -- that bond cannot be 

16  diminished, then we're going to continue to have that 

17  concern and skepticism about why move forward.

18      Q.   What would you expect to occur on July 26th, 

19  the new bid date for this second round of invitation to 

20  bid process?

21      A.   I am -- I am hopeful that with the actions that 

22  Penn Square Partners, the Redevelopment Authority, and 

23  the Convention Center Authority has taken, swiftly taken 

24  and sought injunctive relief, that we have sent a 

25  message to the contracting community that we are 

                                                                     171

 1  committed to seeing this project through.  

 2           I hope, as a result of that, as a result of 

 3  having High Construction act as a bidder on the general 

 4  trades package, as a result of the scope clarification 

 5  and value engineering on the interior design and the 

 6  other five -- four prime contractors that we're 

 7  rebidding and the value engineering on the remaining, I 

 8  am optimistic that we will be able to reduce that gap 

 9  and be in a position where we can move forward.

10      Q.   If the Court does grant an injunction enjoining 

11  Resolutions 36 and 37 from being enforced, and enjoining 

12  the commissioners from reducing the market area of the 

13  hotel room rental tax, will you, if necessary, go out 

14  with a third round of bids to make sure that you have 

15  done everything you can do to solicit bids which have 

16  not been affected by the commissioners' actions?

17      A.   I would say to that to the extent that we don't 

18  get there this go-around and we have the injunctive 

19  relief that we have requested, that it would be the 

20  parties' intent to move forward with yet a third bidding 

21  on those packages.

22      Q.   Assuming you can get bids which are not 

23  affected by the commissioners' actions, how do you 

24  propose to reduce the $22 million gap that presently 

25  exists between the costs and the bid -- the budget and 
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 1  the bid costs?

 2      A.   Yeah.  I think your first question really 

 3  focused on what are we doing on the cost side of the 

 4  equation.  

 5           Simultaneously, we are exploring things that we 

 6  can do right now in the revenue side of the equation or, 

 7  excuse me, as Mr. Beckett said, it's not revenue but 

 8  it's the sources of funds side of the equation.

 9          Some of the things that we have already begun, 

10  we have -- through the Redevelopment Authority, we have 

11  approached city council and we have requested through a 

12  first reading an increase in the IFIP bond guarantee 

13  from $12 million to $14 million.  

14          We did not go through with the second reading 

15  on that and -- and the reason for that is we were really 

16  evaluating that there may be a better solution, rather 

17  than increasing the amount of the guarantee, is to sell 

18  the bonds at a face value of $12 million but sell them 

19  at a premium with an interest rate premium that would 

20  allow you to secure an additional $2 million worth of 

21  bonds.  

22          The reason that we are able to do this, and I 

23  want to be very clear with this, in either event, either 

24  increasing the guarantee by the City, or reselling the 

25  bonds at $12 million at a premium of $2 million, it will 

                                                                     173

 1  not increase the risk to the City, and the reason for 

 2  that is the -- the debt service on those bonds is 

 3  actually less today based on the interest rates today 

 4  and the fact that they are tax-exempt bonds than they 

 5  were at the time we approached the City.

 6          So we actually are lowering the debt service.  

 7  We are lowering the exposure to the City in an aggregate 

 8  amount and at the same time we have the ability to 

 9  borrow additional funds.  We anticipate somewhere in the 

10  order of a magnitude of a million five to $2 million to 

11  help bridge that gap.  That's one of the things that we 

12  are currently pursuing on the revenue side -- excuse me, 

13  on the sources side.

14          The other thing that we are pursuing and was 

15  fully contemplated in the governing documents is to 

16  secure a sum of money for naming rights, not dissimilar 

17  to what Clipper stadium did when they went out to try to 

18  fill their gap, and I'm not exactly sure what the amount 

19  of funds were that they raised, but I believe they 

20  raised in excess of a million dollars through the naming 

21  rights for the Clipper stadium.  

22          We fully intend to go out and market that.  We 

23  do believe that there is a market for that.  Again, 

24  unfortunately, this is not something that I'm 

25  responsible for directly.  This is something Dan Logan, 

                                                                     174

 1  a consultant for the Convention Center Authority, is -- 

 2  has taken primary responsibility for.  

 3          But the feedback that we've gotten from Dan 

 4  Logan is that while we have these actions of the County 

 5  Commissioners, it's -- it's thwarting his efforts to go 

 6  forward and sell those naming rights.  So resolving this 

 7  issue not only helps us with the bonds and it not only 

 8  helps us with the bid environment, but it also helps us 

 9  with the naming rights.  So that's a second area that 

10  we're looking at.

11      Q.   Are you confident that if you could remove the 

12  cloud that has been created over this project by 

13  Resolutions 36 and 37, and the commissioners' inquiry 

14  into reducing the market area covered by the hotel room 

15  rental tax, that you can close this $22 million gap to 

16  zero?

17      A.   I am -- I am confident and I am optimistic that 

18  we can do that.

19          MR. PITTINSKY:  No further questions, Your 

20  Honor.

21          THE COURT:  All right.  Mr. Kelin.

22                  MR. KELIN:  Thank you.  

23                     CROSS EXAMINATION

24  BY MR. KELIN:

25      Q.   Mr. Fitzgerald, the original cost estimate for 
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 1  this hotel and convention center project was 75 million, 

 2  correct?

 3      A.   That's not correct.

 4      Q.   What was the original estimate?

 5      A.   I believe the number that you are referring to 

 6  is -- and I believe you have a copy of the original 

 7  joint development agreement.  

 8           One of the exhibits in the joint development 

 9  agreement, I believe it was the last exhibit, references 

10  a -- a project -- an anticipated project program and 

11  within that project program we identified $35 million in 

12  2001 as the projected hard costs for the convention 

13  center project.  

14           When you add to that the anticipated costs for 

15  the construction costs and the FF&E for the hotel of 

16  around 35 to $40 million, you put those two numbers 

17  together is how this number of $70 million or $75 

18  million has been thrown around.

19          What that number doesn't reflect, particularly 

20  on the side of the convention center, is land 

21  acquisition, soft costs, FF&E, financing costs, and 

22  carrying costs.

23          So -- nor does it include some of those -- it 

24  did include FF&E, but it didn't include a lot of the 

25  soft costs on the hotel side.  
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 1          So that when you add those two numbers 

 2  together, and add all of the soft costs and the items I 

 3  just spoke about, the original budget for the project 

 4  was in excess of $100 million.  

 5          I can't tell you exactly what the number is, 

 6  because at the time we did the governing documents, the 

 7  JDA, we didn't have all that information in front of 

 8  us.  We only knew the -- or anticipated the $35 million 

 9  costs that's in the JDA.

10      Q.   Is it fair to say that as of the time the 2001 

11  joint development agreement was prepared, that the 

12  project team expected that the total costs, including 

13  soft costs and the other items you mentioned, would be 

14  in the range of $100 million?

15      A.   In excess of $100 million.

16      Q.   And can you give me a comfort level as to how 

17  far in excess you recall?  

18           I'm just trying -- I mean, I'm trying to get an 

19  apples to apples comparison and --

20      A.   I know what you're trying to do, and I can't 

21  give you that information.  And the reason being, if you 

22  go to the front of the JDA, it specifically excluded 

23  responsibilities for High Associates as the master 

24  developer on areas associated with land acquisition and 

25  financing for the Convention Center Authority.  So that 
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 1  was not in our scope of services.  

 2           So I have no way of knowing what those costs 

 3  would be on their side of the ledger.  I just have no 

 4  way of knowing what it was at that point in time.  I can 

 5  tell you, looking at those costs today, and looking at 

 6  what those costs were when the original design was 

 7  completed, it was well in excess of, I believe, the $129 

 8  million.  And I believe -- I may be wrong on this -- but 

 9  I believe that the original design was done in December 

10  of 2002 and those costs were, as I said, was in 

11  excess -- my recollection, was they were in excess of 

12  $120 million.  And I can't tell you exactly.  Let's say 

13  between 120 and 150, Howard.  

14           I just don't remember what the number was when 

15  you added all the soft costs and everything else into 

16  it.  I'm sure I have a record of it back in my office, 

17  but I just don't recall what it is today.

18      Q.   Okay.  So that I understand your testimony, 

19  your recollection of the time frame of December 2002, 

20  the total project costs, including both soft and hard 

21  costs of construction, was somewhere between 120 and 

22  $150 million?

23      A.   That's correct.  And there was multiple 

24  presentations made to the -- the community, the County 

25  Commissioners at that time, and community leaders on 
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 1  where we stood and that began the process of 

 2  renegotiating -- or actually began the process of 

 3  re-exploring the design of the project and then 

 4  renegotiating the governing documents to the position 

 5  they're in today.

 6      Q.   You were here for Mr. Beckett's testimony, 

 7  correct?

 8      A.   Yes, I was.

 9      Q.   Okay.  And did you recall his testimony that he 

10  gave a presentation to the County Commissioners in 

11  October of 2003 that the project costs were $110 

12  million?

13          MR. FENNINGHAM:  Objection.  I don't know that 

14  he said that was his presentation.  In fact, he said it 

15  wasn't.  But that number was in that powerpoint 

16  presentation.

17          THE COURT:  Why don't you rephrase it and say 

18  it was in the powerpoint presentation.  I don't think 

19  Mr. Beckett even remembers if he gave the presentation.

20          MR. FENNINGHAM:  Yeah, that's what he said, 

21  Your Honor.

22          MR. KELIN:  Well, actually I thought his 

23  reference --

24  BY MR. KELIN:

25      Q.   Well, would you turn to tab 7 of the notebook.  

                                                                     179

 1      A.   Yes, sir.

 2          THE COURT:  I think it was Mr. Beckett.  I 

 3  mean --

 4          MR. KELIN:  Well, I was going to point that 

 5  out, Your Honor.

 6          THE COURT:  I just noticed that.

 7  BY MR. KELIN:  

 8      Q.   The third page has -- the entire page dedicated 

 9  to his name, doesn't it?  

10      A.   Do you mind if I move these documents here off 

11  the table?  Is that okay?

12      Q.   That's fine.  That's fine.  They're not my 

13  exhibits, so you may --

14          MR. FENNINGHAM:  Your Honor, just to respond, I 

15  think he was asking -- mr. Kelin was asking the question 

16  on the second to the last sheet which -- on the left 

17  side of that sheet, which had at the top economic 

18  mission.  

19          If you recall, that has the 10 million 

20  project -- if you recall the question, that dealt with 

21  creating a new tax base and Mr.  -- as I recall, 

22  Mr. Beckett said that wasn't part of what he presented.

23          MR. KELIN:  What I believe he said was the tax 

24  base issue was not what he presented and then -- 

25          THE WITNESS:  I think I can address this 
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 1  question if anybody would want me to or, Judge, do you 

 2  want me to answer this question?

 3          THE COURT:  Good.

 4  BY MR. KELIN:

 5      Q.   Yes.

 6      A.   Could you just tell me the time frame that this 

 7  presentation was made?  I want to make sure I've got the 

 8  time correct.

 9      Q.   Sure.  October 29, 2003.  

10      A.   October 29.  And I think what I stated was --

11      Q.   And the meeting at which the County 

12  Commissioners adopted Ordinance 73.  

13      A.   Right.  Right.  And I think what I referred to 

14  and the numbers that I just referred to go back to 

15  December of 2002.  

16           Between December of 2002 and October of 2003, I 

17  think what I stated was there was a redesign of the 

18  project, which the intent was to reduce the cost of the 

19  project through redesigning and further integrating the 

20  hotel and the convention center into a singular 

21  structure.  

22           And, again, I want to be very clear here, if 

23  you go back to the initial joint development agreement, 

24  that agreement contemplated that there would be shared 

25  facilities and shared equipment between the hotel and 
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 1  the Convention Center Authority.

 2          At the time that document was negotiated, there 

 3  was not a design.  I don't even think there was a sketch 

 4  plan done for the overall project.  So what we had laid 

 5  out are certain areas would be shared facilities for the 

 6  common benefit of the hotel and the convention center.  

 7  And those would be things like the lobby, the mechanical 

 8  room, the elevator shafts, the cafeteria for the 

 9  employees for both.

10          There would also be shared equipment and the 

11  shared equipment would be the mechanical, electrical and 

12  plumbing equipment.  Rather than having, you know, two 

13  central plans, you would combine it and have one and you 

14  would get greater efficiency both in the up-front costs, 

15  as well as the on-going operating costs.  

16          That was a benefit of this type of 

17  public/private partnership.

18          But what was designed in the design was a 

19  stacked design, where the exhibit hall, the ballroom and 

20  the meeting space, all of that space that the Convention 

21  Center Authority owned was going to be contained on 

22  their side of the site, on a stacked arrangement, it 

23  would be very expensive, and all of the hotel rooms 

24  would be contained within the Watt & Shand building, the 

25  newly-constructed tower, and then they would be 
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 1  connected through the common lobby of the Watt & Shand 

 2  building.  Okay?

 3      Q.   Uh-huh.

 4      A.   When we came in over budget, part of the reason 

 5  was the amount of square footage that was actually 

 6  designed that was back-of-house space, just the space to 

 7  get people from point A to point B.

 8      Q.   Now, are you talking back in December of '02?

 9      A.   I'm talking back in December of '02.

10      Q.   Thank you.  

11      A.   Which was much greater.

12          So the decision was made to push the buildings 

13  together further, only put the exhibit hall on the south 

14  side of the site, take all of the meeting and ballroom 

15  space and move that above the shared lobby, and put it 

16  into the second, third and fourth floor of the Watt & 

17  Shand building, take the hotel rooms out of the second, 

18  third and fourth floor of the Watt & Shand building and 

19  put all of the hotel rooms into the new tower, thereby 

20  reducing the square feet of the overall project and 

21  coming up with a much more efficient design.  

22          So, again, I'll stand by my testimony, I don't 

23  recall the exact number.  You asked me for a range, I'm 

24  trying to give you a ballpark.  I believe the initial 

25  project, fully loaded, was in that 120 million to $150 
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 1  million range, and then the redesign schematic estimate 

 2  came in at 110 million, based on this new design, and 

 3  then from there that has evolved.

 4      Q.   Okay.  Thank you for that explanation.  

 5      A.   You're welcome.

 6      Q.   So that got us from December of '02 to 110 

 7  million to a redesigned process in October of '03?

 8      A.   Yes, that would be a fair statement.

 9      Q.   And then it was announced in November of '04 

10  that the cost estimate had gone up to 129 million; is 

11  that correct?

12      A.   That's correct.

13      Q.   Now, you don't blame the present Board of 

14  County Commissioners for that increase from 110 million 

15  to 129 million, do you?

16      A.   I think, as I stated in my deposition, I do 

17  blame the County Commissioners.  I do blame the project 

18  opponents to this project for continuing to spread 

19  misinformation into the community, to make it very 

20  difficult and very challenging for the parties, in this 

21  case, Penn Square Partners, the Convention Center 

22  Authority and the Redevelopment Authority to -- and the 

23  Historic Preservation trust to complete all of the 

24  negotiations required to move this project forward.  

25           I think that since January of 2004, when the 
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 1  current County Commissioners came into office, they have 

 2  taken repeated steps to delay and derail this project, 

 3  and I think that is their intent, and I think that as a 

 4  result of that, they have driven the cost of this 

 5  project up significantly.

 6      Q.   What steps did the County Commissioners take 

 7  between January 1st, '04 and mid-September, '04, when 

 8  the $129 million revised estimate was provided?  Limit 

 9  your answer, if you would, to that time period.  

10      A.   Okay.

11      Q.   January to mid-September '04, steps taken by 

12  the County Commissioners to spread misinformation into 

13  the community or otherwise attempt to derail the 

14  project.

15      A.   I think there were several actions that were 

16  taken.

17          I'll start with the quality standards, which -- 

18  which I refer to as a red herring.

19          The representations made by Penn Square 

20  Partners contractually to the Convention Center 

21  Authority clearly state in the joint development 

22  agreement that we were to build a first-class 

23  full-service Marriott hotel.

24          And in order to do that, we must meet the 

25  design standards for Marriott, which are extremely 
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 1  extensive.  That was the representation we made back in 

 2  2001.  And that was the representation we continue to 

 3  make all the way through the 2006 documents where 

 4  there's a definition of quality standards.  

 5          And if you read the definition of quality 

 6  standards in the joint development agreement, it 

 7  references back to the Marriott franchise agreement 

 8  standards.  

 9          So we have been totally consistent with our 

10  position to the Convention Center Authority 

11  contractually and to the community, that it was our 

12  intention to build a first-class full-service Marriott 

13  hotel.  

14          The County Commissioners have put a lot of 

15  pressure and raised concerns, and I believe, and I may 

16  be wrong, in the 57 questions this issue arose, and 

17  you've pointed to that document repeatedly.  That 

18  created a hostile environment, I think, to say the 

19  least.

20          I think with respect to the size of the exhibit 

21  hall, what we agreed to in the 2001 joint development 

22  agreement and -- is that referenced in this document, 

23  Howard?  

24          Do you know if that is in this document?  

25      Q.   What document are you referring to?
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 1      A.   I'm referring to the 2001 joint development -- 

 2          MR. PITTINSKY:  No, but I can give that to you.

 3          THE WITNESS:  Can I have that, please?

 4          MR. PITTINSKY:  Yes.

 5          THE WITNESS:  In Exhibit D to this agreement, 

 6  we outlined the program for the Convention Center 

 7  Authority and in that agreement, it specifies that the 

 8  exhibit space would be between 25,000 and 30,000 square 

 9  feet.  

10          We put a footnote to that program, because we 

11  knew that there were several members of the PDCDB that 

12  were expressing a desire to have a larger exhibit hall 

13  and we said and committed that we would explore with the 

14  Convention Center Authority expanding the exhibit space 

15  up to 50,000 square feet if the budget would allow for 

16  it.  

17          And, unfortunately, as I stated earlier, the 

18  initial design came in over budget; yet there was a 

19  continual push to grow the size of the exhibit hall, 

20  increase the scope of the project, which wasn't going to 

21  reduce the cost of the project but was going to increase 

22  the cost of the project.  

23          And I think that was -- there were positions 

24  taken by the Commissioners and both of those activities 

25  occurred between that time frame.
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 1          I think a third thing, at that point in time, 

 2  there was a $24 million gap, I believe, if I look at 

 3  Mr. Beckett's presentation, even back when he made the 

 4  presentation back in October of 2003.  We knew we had a 

 5  gap at that point in time.  And we were working in 

 6  unison with the Convention Center Authority, with 

 7  Representative Sturla, with Senator Armstrong, with the 

 8  then current mayor, to try to identify additional areas 

 9  of public support to help bridge that gap, and there was 

10  a tremendous amount of meetings and negotiations in an 

11  attempt to put together a structure that would allow the 

12  community to access those additional funds to bridge the 

13  gap.  

14          I think all during that process, the actions of 

15  Commissioner Shellenberger and Commissioner Henderson 

16  did everything they could to prevent us from filling 

17  that gap.  

18          So I think it's those types of activities that 

19  occurred that delayed the project, and as I said 

20  previously, delay has increased costs.  And I think 

21  that's been the strategy.

22      Q.   So that I'm clear with your testimony, it's 

23  that between January 1st, 2003, and mid-November, 2004, 

24  when the $129 million cost estimate increase was 

25  announced, you believe there were three things, I think 
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 1  you described, that you thought the Commissioners did to 

 2  contribute to the project delay and derail the project?

 3      A.   Uh-huh.

 4      Q.   One being talking about a four-star hotel, 

 5  which Penn Square Partners has never committed to; is 

 6  that correct?

 7      A.   I would not say -- 

 8      Q.   Talking about a four-star hotel --

 9      A.   No, I would not say that.  For the record, I 

10  think it's fair to say that in 1999, when High 

11  Associates, Penn Square Partners, and the then County 

12  Commissioners, and I believe the Chamber of Commerce, 

13  were proposing the creation of the Convention Center 

14  Authority, there was a comment by Tom Smithgall, and 

15  potentially Nevin Cooley, I don't recall, about a 

16  four-star product.  And I think that was back in 1999.

17          We -- we recognized that we don't control the 

18  ratings.  We don't control Mobile's rating; we don't 

19  control AAA's rating.  

20          So when we entered into our contractual 

21  agreements and as we moved through this process, we 

22  changed that vernacular back in 2000, 2001 and have been 

23  steadfast to that commitment.

24      Q.   Let me just focus on that issue.

25          Would you please turn to tab 17 in the 
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 1  notebook?  And -- do you have that, sir?  

 2      A.   I do.  Tab 17?

 3      Q.   Yes.

 4      A.   The TIF application.

 5      Q.   No, tab 17.  

 6      A.   Lancaster County Office of the commissioners.

 7      Q.   Yeah.  

 8      A.   TIF Act application.

 9      Q.   Yes, it's the letter, it's not the TIF 

10  application.  

11      A.   I'm sorry.  I was referring to the area bolded.

12      Q.   Okay.  All right.  And do you recall the 

13  Commissioners' 57 questions and this accompanying 

14  letter?

15      A.   I don't recall this accompanying letter.  I 

16  really wasn't directly involved in the 57 questions.

17      Q.   Well, you'll see this was sent on March 11th, 

18  2005.  Do you see that?

19      A.   I do.

20      Q.   Okay.  And that was in the context where Penn 

21  Square Partners went to the County Commissioners and 

22  asked for approval of a TIF, right?

23      A.   I don't recall if Penn Square Partners made a 

24  official request in a public meeting for the County 

25  Commissioners to approve the TIF.  
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 1           What I recall is a discussion about the 

 2  capitalization strategy and basically not asking for 

 3  their concurrence, and I believe Commissioner Shaub at 

 4  the time said, the County wants to go last.  If there's 

 5  a request for the TIF, we want you to start with the 

 6  School district and then we want to go last.  

 7           So there was a discussion at the City level, at 

 8  the County level, and there was an official request made 

 9  at the School District level, but I don't know if there 

10  was an actual action requested of the County 

11  Commissioners.

12      Q.   Okay.  Let's --

13      A.   So there was a review of the strategy.

14      Q.   Okay.  Let's try to clarify this.  If you turn 

15  to tab 20, please.  Keep your one hand at tab 17 and 

16  then go to tab 20.

17      A.   Yes.  Uh-huh.

18      Q.   This is a letter from Mr. Simms to Commissioner 

19  Shellenberger dated March 29th, 2005, correct?

20      A.   Uh-huh.  That's correct.

21      Q.   And this is saying that RACL is pursuing an 

22  alternative course eliminating the need for a TIF and 

23  please take this item off the agenda at the March 30 

24  meeting.  Do you see that?

25      A.   I do.
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 1      Q.   And that's consistent with what you had just 

 2  testified to that there was no formal presentation made 

 3  to the County Commissioners, correct?

 4      A.   I think that's correct.

 5      Q.   But prior to the formal presentation there had 

 6  been a written submission given to the County 

 7  Commissioners and request was made to start the process, 

 8  which led to the scheduling of the hearing.  Would you 

 9  agree with that?

10      A.   I would agree that the -- I believe the TIF 

11  plan was presented to all the taxing bodies, if that's 

12  what you're referring to.

13      Q.   Yeah.

14      A.   Yes.

15      Q.   In fact, we're kind of running out of hands 

16  here, but if you look at tab 16 --

17      A.   Do you want me to keep 20 open?

18      Q.   Yes, please.

19      A.   Okay.  And 17?  

20      Q.   Tab 16.  

21      A.   Tab 16.  I see them.

22      Q.   That's the TIF plan that was initially prepared 

23  and presented in February of 2005 and was revised and 

24  resubmitted to the taxing bodies, including the County 

25  on March 15th, 2005, correct?
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 1      A.   That's correct.

 2      Q.   Now, back at Exhibit 20, Penn Square Partners 

 3  did first make a formal presentation to the School 

 4  District of Lancaster before it did so to the County, 

 5  correct?

 6      A.   That is correct.

 7      Q.   And the School District of Lancaster's school 

 8  board rejected the specific proposal that had been made 

 9  with regard to the TIF and countered with an alternative 

10  proposal that would have involved a higher payment in 

11  lieu of taxes to the School district than had been 

12  contemplated in the original plan, correct?

13      A.   I think that's a correct characterization of 

14  what occurred.

15      Q.   And in response to that, Penn Square Partners 

16  decided it wasn't -- didn't want to pursue negotiations 

17  with the School District and decided to abandon the TIF 

18  at that point as reflected in a letter to Commissioner 

19  Shellenberger, correct?

20      A.   I think the proposal -- and I don't remember 

21  the specifics of the proposal from the School 

22  District -- but the proposal did not allow us to get 

23  where we needed to be with respect to the financing, so 

24  that we could not pursue that course of action.

25      Q.   And that led to Mr. Simms' letter that's at 
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 1  Exhibit 20, correct?

 2      A.   That would appear to be the sequence.

 3      Q.   Okay.  But going back to Exhibit 17, which were 

 4  the 57 questions, you acknowledge that these were 

 5  submitted by the commissioners to Penn Square Partners 

 6  in response to the commissioners' receipt of the TIF 

 7  plan and with the intention of helping prepare the 

 8  commissioners to prepare for the formal presentation 

 9  that had been arranged to be given to the commissioners? 

10      A.   I won't acknowledge that.  

11      Q.   Okay.  

12      A.   I wasn't involved with it, so I can't 

13  acknowledge it.  You have to ask the commissioners.

14      Q.   You see the letter dated March 11th, 2002, 

15  correct?

16      A.   Yes.

17      Q.   That's not within the time frame I had asked 

18  you about before, which was January 1st, 2003, through 

19  mid-November, 2004, correct?

20      A.   That's correct.

21      Q.   Okay.

22      A.   I didn't -- I didn't reference these documents, 

23  you did.

24      Q.   Well, you referenced -- well, you made a 

25  reference that the four-star issue had been raised, 
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 1  four-star hotel issue had been raised in the question, I 

 2  thought.  

 3      A.   Well, I said it was raised from the very 

 4  beginning, and it was also raised from the questions.  

 5  It's been an issue from this project from the very 

 6  beginning.  

 7      Q.   Well, if you could go to tab 17, and flip 

 8  through to the back, the fifth sheet from the back, from 

 9  tab 17.  

10      A.   Page 13 of PricewaterhouseCoopers?  

11      Q.   Yes.

12      A.   Yes.  Okay.

13      Q.   And this was an attachment to the 57 questions 

14  that was at tab 10 and it related to a question that was 

15  asked by the commissioners concerning the statement made 

16  by -- this was from Mr. Canton's testimony in the Bold 

17  litigation, a report he had submitted.  

18      A.   Uh-huh.

19      Q.   And you'll see the underlying part where 

20  Mr. Canton of PricewaterhouseCoopers was talking to this 

21  Court, in fact, Court of Common Pleas of Lancaster 

22  County, that the existence of a new convention center in 

23  downtown Lancaster, together with the proposed adjoining 

24  four-star hotel that is expected.  Do you see that 

25  reference?
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 1      A.   I do.

 2      Q.   Okay.  Now, would you go to page 5 of the 57 

 3  questions at tab 17?  And if you'd look at the bottom of 

 4  page 5, with a number 5, hotel, and then there's a 

 5  bullet, which says that page 1 of the project plan 

 6  describes the proposed project as a full-service hotel.  

 7  Previously project consultants had described the 

 8  facility as a four-star hotel referring to 

 9  PricewaterhouseCoopers, and to an up-scale full-service 

10  hotel reporting to something in the Ernst and Young 

11  report and then the question by the commissioners, is 

12  the Marriott hotel going to be designed and constructed 

13  to a four-star or up-scale quality.  

14           Do you see that question?

15      A.   I do.

16      Q.   Would you say that was a legitimate question to 

17  ask given the difference between how Ernst and Young and 

18  Pricewaterhouse Coopers had described what was in the 

19  project plan?

20      A.   I think that was a legitimate question to ask 

21  Pricewaterhouse Coopers who wrote the report.  I didn't 

22  write the report.  I signed an agreement in 2001 that 

23  the commissioners had a copy of that said what we were 

24  going to build.

25      Q.   So you didn't think --
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 1      A.   And at the time -- at the time that that 

 2  agreement -- at the time the report was issued, I think, 

 3  because it was -- I think Bold was ongoing, that may be 

 4  when this first document -- yeah, it was 2000, was it 

 5  not, this Pricewaterhouse report?

 6      Q.   I -- I believe you're correct, that's the time 

 7  frame for that.  

 8      A.   So in the 2000 time frame, I don't know what 

 9  representations Pricewaterhouse or assumptions they made 

10  relative to the project.  Apparently what they wrote was 

11  four-star hotel.  

12           What I said earlier was I believe there were 

13  limited references to four-star by representatives of 

14  High Associates at the time we began this project in 

15  1999.  

16           From the time that we entered into the 

17  negotiation with the Convention Center Authority to the 

18  time that we executed those contracts, we have 

19  repeatedly stated what our intent was to build.  And 

20  that's all I can respond to you.

21      Q.   Sure.  And in the project plan, in fact, as 

22  noted here in the questions, it's described as a 

23  full-service hotel, right?

24      A.   What project plan are you referring to?  In the 

25  TIF plan?  
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 1      Q.   Yeah.

 2      A.   Yeah.

 3      Q.   And the commissioners were just asking Penn 

 4  Square Partners, can you please just help us understand 

 5  the difference between what you're saying and what had 

 6  been said previously.  Did you understand that to be a 

 7  question being asked of Penn Square Partners by the 

 8  commissioners?

 9      A.   Yes, and I believe the response was that was 

10  asked and answered repeatedly.  I believe that was the 

11  response.  I did not communicate with the 

12  commissioners.  That was an issue for Nevin Cooley, who 

13  was the president of Penn Square General Corp. and I 

14  believe he did make repeated statements to the 

15  commissioners and to the community what our intent was.

16      Q.   And -- and, in fact, Penn Square Partners 

17  didn't provide any written answers to these questions to 

18  the commissioners, correct?

19      A.   I believe that is correct.

20      Q.   And because Penn Square Partners thought it had 

21  already been asked and answered, then there's no need to 

22  respond to the commissioners.  Is that a fair 

23  characterization?  Is that your understanding as to why 

24  no written response was given?

25      A.   I -- I believe that is a part of the answer.  I 
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 1  think there was a concern, based on the actions of the 

 2  commissioners, that any additional information would be 

 3  as it is now, used against us to try to kill the 

 4  project.

 5      Q.   It --

 6      A.   I think the intent of the commissioners with 

 7  the 57 questions, with the 12 questions, isn't to 

 8  protect the taxpayers, it's to kill the project.  That's 

 9  the intent of the County Commissioners.  I think they 

10  have made it clear.  

11           I think every action that they have taken has 

12  been an attempt to kill this project.  I think to date, 

13  the only people costing the taxpayers of Lancaster 

14  County money are the County Commissioners.

15      Q.   Well, let's go back to what I had asked you 

16  before -- 

17      A.   Okay.

18      Q.   -- which started this, which was between 

19  January 1st -- 

20      A.   Yes.

21      Q.   -- of 2003 -- 

22      A.   Yes.

23      Q.   -- and the increased cost estimate in November 

24  of '04, what did the commissioners do?

25      A.   I think I answered that question.

                                                                     199

 1      Q.   Well, what does --

 2          MR. PITTINSKY:  Your Honor, I think Mr. Kelin 

 3  has his dates mixed up.

 4          THE COURT:  I think we need to recess for the 

 5  day.  

 6          You have got a ways to go yet, I assume, 

 7  Mr. Kelin.

 8          MR. PITTINSKY:  Your Honor, may we approach, 

 9  please?  

10          MR. KELIN:  That would be fine, Your Honor.  I 

11  think that would be a good idea and I'll try to get my 

12  dates unmixed up.

13          THE COURT:  I don't think your dates are mixed 

14  up.  It's been a long day.

15          We will reconvene on Friday at 9 a.m.  I stated 

16  to counsel they can keep whatever documents they wish 

17  here.  We will insure it's not disturbed by court 

18  personnel and the spectators will be the same rules.  I 

19  notice we've lost a lot of people.  It will still be the 

20  same rule.

21          THE WITNESS:  I'm not insulted, Your Honor.

22          THE COURT:  First come, first serve.  

23          (The proceedings recessed at 4:56 p.m.)

24      

25

