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 1                   P R O C E E D I N G S

                           9:00 a.m.

 2           THE COURT:  All right.  Are we ready to 

 3  continue with, Mr. Fitzgerald?  

 4           MR. KELIN:  I am, Your Honor.

 5           THE COURT:  All right.  Mr. Fitzgerald, please 

 6  resume the stand.

 7           THE COURT:  He's still under oath.

 8                            [],

      called as a witness, having been previously sworn or 

 9     affirmed, was examined and testified as follows:

10          MR. KELIN:  Your Honor, if I may, I do have 

11  some additional exhibits for our book that I've provided 

12  to opposing counsel.  

13           And if you want, I'd be glad to fix or put them 

14  in for you, the index page here that goes in the front 

15  and --

16           THE COURT:  I'm capable of doing that myself.

17           MR. KELIN:  All right.  I will note the Exhibit 

18  36 is not included.  

19           I understand plaintiff's counsel are gonna have 

20  an objection to that, so I have not given that to you, 

21  and we'll address that later on when we get to that 

22  point in particular.

23           THE COURT:  All right.  All right.  We're 

24  resuming your cross examination, so whenever you're 

25  ready, Mr. Kelin.
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 1                  MR. KELIN:  Thank you.  

 2                     CROSS EXAMINATION

 3  BY MR. KELIN:

 4      Q.   Mr. Fitzgerald, I want to address to you some 

 5  comments that you made in your testimony on July 12th, 

 6  and I understand you're -- I have prepared a poster with 

 7  the excerpts I want to focus on.  

 8           I understand your counsel would like you to 

 9  have the entire transcript, and that's fine.  So he's 

10  going to provide that to you, in case you want to refer 

11  to it in the context of these excerpts.  

12           MR. PITTINSKY:  And the reason is, these are 

13  excerpts from an answer, and I think the witness is 

14  entitled to see the entire answer when he's examined.

15           THE COURT:  I agree that's appropriate.

16           MR. PITTINSKY:  Thank you.

17  BY MR. KELIN:

18      Q.   And Mr. Fitzgerald, I did share this with your 

19  counsel beforehand and they did ensure that the excerpts 

20  are accurate.  

21           Of course, when I ask you questions about it, 

22  you can refer to whatever you'd like in the transcript.  

23  But first I just want to focus on the excerpts 

24  themselves.  

25      A.   Okay.
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 1      Q.   Okay.  The first one says:  I think the delays 

 2  caused in completing the governing documents, including 

 3  the design process that were caused by the actions of 

 4  the County Commissioners led to a delaying in the 

 5  project, which led to increased inflation associated 

 6  with the construction costs.

 7           The next excerpt is:  I think that since 

 8  January of 2004, when the current County Commissioners 

 9  came into office, they have taken steps repeatedly to 

10  delay and derail this project, and I think that is their 

11  intent, and I think that as a result of that, they have 

12  driven the costs of this project up significantly.

13           And the third one is:  I think to date, the 

14  only people costing the taxpayers of Lancaster County 

15  money are the County Commissioners.

16      A.   Uh-huh.

17      Q.   Now, I want to discuss with you when and how 

18  the commissioners took the actions you've alleged, and I 

19  want to break it down, as I was trying the other day, 

20  into specific time periods.

21           And the first time period I want to talk about 

22  is from January of 2004, as you've pointed out when they 

23  first came into office, through mid-December of 2004, 

24  when the cost estimate increase was announced.  

25           All right?
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 1           Now, first, I want to start -- are we in 

 2  agreement that from the time they came into office, the 

 3  cost estimate for the project was $110 million was 

 4  reflected in the exhibit that Mr. Beckett had addressed?

 5      A.   Could you please refer me to the exhibit that 

 6  shows the 110 million?

 7      Q.   Sure.  Sure.  That's Exhibit 7 and this is the 

 8  presentation that was given by Mr. Beckett -- 

 9      A.   Okay.

10      Q.   -- at the commissioners' meeting in October of 

11  2003.  And the next to the last sheet of that exhibit -- 

12      A.   Uh-huh.

13      Q.    -- says at the top, economic mission, and then 

14  it says, revitalize downtown Lancaster, $110 million 

15  project.  

16           And Mr. Beckett had testified that that was his 

17  understanding of the project costs as being the project 

18  costs at the time.  

19           Are you with me on that page, sir?

20      A.   I cannot find that page.

21      Q.   Okay.  Second sheet from the back of the 

22  exhibit.

23      Q.   I think my book is backwards here, so -- I 

24  think they're in order backwards in this book.  Start 

25  from the front.  
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 1      A.   Okay.  Gotcha.

 2      Q.   Starting from the front, going to the back, 

 3  it's the second sheet from the back.  

 4      A.   See that.

 5      Q.   And the second line item there says, $110 

 6  million project.  

 7      A.   Correct.

 8      Q.   And Mr. Beckett had testified that was his 

 9  understanding of the estimate of the project costs when 

10  he gave the presentation in October of 2003.  

11           And I'm asking you, is that accurate, are you 

12  comfortable with that figure for that time period?

13      A.   I think when we met on Wednesday, that was a 

14  representation that you made and looking at the 

15  document, that is the number that is in the presentation 

16  from Mr. Beckett.

17           Based on the information that I have, I believe 

18  that -- that $110 million estimate is not a complete 

19  estimate of the total project costs.  

20           As we talked on Wednesday, I believe, I can 

21  find nowhere in my records of a total project cost of 

22  110 million.  I believe this number represents the hard 

23  costs and the soft costs for the project, but I don't 

24  believe it includes the financing costs of the project.  

25           I didn't make this presentation.  I didn't 
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 1  prepare this slide.  So I can't find anywhere in my 

 2  records where we had a total project cost, including 

 3  financing costs, of 110 million.  

 4           I can find that we had a hard and soft costs of 

 5  approximately $110 million.  So just to clarify what I 

 6  said on Wednesday, I think this number is an accurate 

 7  number as you represent it from Mr. Beckett, but it does 

 8  not include -- you would have to ask him since he put 

 9  the slide together, I don't believe it includes the 

10  financing costs.  

11           If you were to include the financing costs, the 

12  project costs would have increased to about $123 

13  million.  So in October of 2003, based on the sketch 

14  plans that were created by Cooper Carry, I believe it's 

15  more accurate to state that the total project cost would 

16  have been $123 million or in that range.

17      Q.   Okay.  Thank you.

18      A.   You're welcome.

19      Q.   Now, would you please turn to Exhibit 34 in the 

20  black notebook.  

21      A.   Okay.

22      Q.   And these are minutes of a Convention Center 

23  Authority meeting on November 10, 2004?

24      A.   Okay.

25      Q.   All right?  And if you turn to the second page 
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 1  of the minutes, you'll see a project update by 

 2  Mr. Hixson, and he's telling the board that this evening 

 3  is one of the touch points in the evolution of the 

 4  project, he's going to update the board and the 

 5  community on the progress that's been made on the 

 6  convention center and hotel project over the past few 

 7  months, and then he says, I'm going to address two 

 8  specific areas, one dealing with a $22 million gap in 

 9  financing that's been identified and how they're 

10  attempting to fill that gap --

11      A.   Uh-huh.

12      Q.    -- and, second, an update on the schematic 

13  design and pricing.

14           Now, are you -- were you at this meeting, do 

15  you recall?  

16      A.   I'm going to assume I was at this meeting.  I 

17  attend most of the Authority meetings.  But I can't 

18  recall if I was at the meeting, but I'm going to assume 

19  I was.

20      Q.   Okay.  You'll see as this report by Mr. Hixson 

21  continues, he goes on to discuss the $22 million gap.  

22      A.   Uh-huh.

23      Q.   And talks about a meeting that Senator 

24  Armstrong convened in the mayor's conference room that 

25  was attended by Senator Armstrong, Representative 
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 1  Sturla -- 

 2      A.   Are you still on page 2?

 3      Q.   Yes, sir.

 4      A.   Thank you.

 5      Q.   Are you with me?

 6      A.   I'm trying to find -- yes, I am.

 7      Q.   The meeting convened by Senator Armstrong in 

 8  the mayor's conference room, Senator Armstrong was 

 9  there, Representative Sturla was there, Mayor Smithgall 

10  was there, the County Commissioners were there -- 

11      A.   Uh-huh.

12      Q.   -- and a representative from the governor's 

13  office, who is later identified as a Larry Segal.  

14      A.   That's correct.

15      Q.   And it discusses a $22 million gap that's been 

16  identified and how to fill that gap, at least in part, 

17  through what's become known as Act 23.  

18           Do you see that reference?

19      A.   I do.

20      Q.   All right.  And then, if you go on to the 

21  bottom of that page, and on to the top of the second 

22  page, Mr. Hixson starts to talk about being very 

23  confident that in the end, they'll be able to deliver a 

24  project that will be first-rate and will meet the 

25  community's expectations for the $129 million budget 
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 1  that's been projected.  

 2           Do you see that?

 3      A.   I do.

 4      Q.   So now this is in November, 2004, and the 

 5  budget is now 129 million, correct?

 6      A.   Uh-huh.

 7      Q.   Okay.  Now, does that include financing costs?

 8      A.   Yes, it would.

 9      Q.   All right.  So to make an apples-to-apples 

10  comparison, yes?

11      A.   I believe that $129 million number did not 

12  include the million dollars of contributions in-kind 

13  from the City.  So I believe if you add the 

14  contributions in-kind from the City, that number would 

15  have been $130 million.

16      Q.   Okay.  

17      A.   So I think you're trying to get an 

18  apples-and-apples comparison between the 130 million in 

19  November of 2004 to today.  So I just wanted to make 

20  sure that you we're clear on that.

21      Q.   Thank you.  

22           Well, actually what I'm trying to get is an 

23  apples-to-apples comparison between January 1st, 2004 

24  and November 10, 2004.

25      A.   Uh-huh.
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 1      Q.   So that would be 120 to 130?

 2      A.   That would be 123 to 130.

 3      Q.   All right.  Now, at the bottom of page 3, there 

 4  are comments by Commissioner Shaub who attended this 

 5  Convention Center Authority meeting.  

 6           Do you see that?

 7      A.   I do.

 8      Q.   Okay.  And he says, I appreciate you coming 

 9  here.  I know I'm very vocal about things.  I hear 

10  nothing about good reports about the teams working 

11  together, cooperatively working on solving problems and 

12  challenging.  

13           Do you see that?

14      A.   I do.

15      Q.   That's not too harsh, is it?

16      A.   No, I think that's very positive.

17      Q.   And then down below, he says, about two-thirds 

18  of the way down, I am very pleased with the work done by 

19  the consortium being ready to augment with, when the 

20  plans are built, with other plans in place.  

21           Do you see the reference to the consortium?

22      A.   I do.

23      Q.   What was the consortium?  Do you recall?

24      A.   You would have to ask him.

25      Q.   All right.  Well, do you remember that Mayor 
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 1  Smithgall had put together a group of various business 

 2  and community leaders, including the County 

 3  Commissioners, that met periodically to discuss the 

 4  project and provide updates and talk about how to 

 5  address different issues that occurred during the 2004 

 6  time frame?

 7      A.   I do.

 8      Q.   Okay.  Do you remember that group being 

 9  referred to as the consortium?

10      A.   I don't.  I believe there was another name for 

11  that group and I think it included other activities 

12  other than the convention center project.  I think it 

13  was a broader committee that was pulled together.  

14           I believe it met on a monthly basis and I 

15  believe it discussed a number of projects that were 

16  going on in the city.

17      Q.   Okay.

18      A.   I can't tell you that's the consortium that 

19  Commissioner Shaub is referring to 

20      Q.   But the group you're referring to included the 

21  County Commissioners and it addressed, among other 

22  things, the convention center, correct?  

23      A.   I -- it was the mayor's meetings, so I can't 

24  tell you who were on the invitee list.  I think I only 

25  attended maybe one of those meetings, and I don't recall 
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 1  if the County Commissioners were present at those 

 2  meetings.

 3      Q.   All right.  If you look at the bottom of 

 4  Commissioner Shaub's comments, he says, keep it up and 

 5  we are looking forward to breaking ground now.  

 6           Do you see that?  

 7      A.   Yes, I do.  

 8      Q.   So again, that was positive, right?

 9      A.   I think --

10      Q.   There's nothing in -- in -- as of this meeting, 

11  in any event, that took place at this meeting that 

12  reflects the commissioners taking any adverse action 

13  against the project, correct?

14      A.   I don't think there's anything from 

15  Commissioner Shaub taking any adverse action.  I think 

16  Commissioner Shaub was very supportive in his comments 

17  at that meeting 

18      Q.   Okay.  Now, on the 12th, when you were 

19  testifying -- 

20      A.   Yes.

21      Q.   -- I believe you identified three things you 

22  said that had occurred during this time frame we're 

23  talking about, January 2004 through mid-November 2004, 

24  that you thought reflected the kind of actions addressed 

25  in your -- the excerpts of testimony that are here in 
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 1  the poster, actions by Commissioners Shellenberger and 

 2  Henderson during that time frame that were adverse to 

 3  the project.

 4      A.   That were driving the cost of the project up, I 

 5  think I said.

 6      Q.   And I think one of the things you mentioned was 

 7  the commissioners were making an issue out of the 

 8  four-star hotel rating.  

 9           Is that one of the things you mentioned the 

10  other day?

11      A.   I did.

12      Q.   Okay.  Now, as we were discussing near the end 

13  of your testimony, the commissioners did raise that 

14  issue in their 57 questions that came later in March of 

15  2005, when they were asking questions in the context of 

16  the TIF application that had been brought before them, 

17  correct?

18      A.   That is correct.  

19      Q.   Okay.  And those were questions trying to -- 

20  trying to reconcile characterizations that had been made 

21  by PricewaterhouseCoopers about a four-star hotel to the 

22  way the project was characterized in the TIF project 

23  plan, correct?  

24           MR. PITTINSKY:  Your Honor, we went over all of 

25  this on Wednesday.  Why are we going over it again 

                                                                     315

 1  today?  We covered this exact same subject on Wednesday, 

 2  and now Mr. Kelin is covering exactly the same ground 

 3  again.

 4           THE COURT:  It's a different witness.  

 5  Overruled.

 6           MR. PITTINSKY:  No.  No.

 7           THE COURT:  What's that?

 8           MR. PITTINSKY:  I -- he covered that with this 

 9  witness, Your Honor.

10           MR. KELIN:  He's correct.  And -- he is 

11  correct, Your Honor.

12           THE COURT:  Hold on a second.

13           MR. KELIN:  But you should still overrule the 

14  objection.  And here's why:  I'm trying to frame my 

15  questions now to the period of 2004.  

16           I'm simply pointing out to Mr. Fitzgerald what 

17  he was talking about the other day was 2005, and now I 

18  want to ask, was there anything the commissioners did in 

19  2004 about that four-star rating issue.

20           THE COURT:  Well, I'm still overruling the 

21  objection.

22           MR. KELIN:  Thank you, Your Honor.

23           THE WITNESS:  Could you please repeat the 

24  question?

25           MR. KELIN:  Sure.
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 1           THE WITNESS:  Thank you 

 2  BY MR. KELIN:

 3      Q.   Keeping in mind that the 57 questions didn't 

 4  occur until March of 2005, 

 5      A.   Correct.

 6      Q.   And your testimony the other day that the 

 7  commissioners had taken action in 2004 starting the 

 8  four-star rating action you thought was adverse to the 

 9  project, my question to you is:  What did they do in 

10  2004 to raise questions or concerns about the four-star 

11  rating issue?

12      A.   I think my statement was from the beginning of 

13  January in 2004, the commissioners raised questions 

14  about the four-star rating.  I think the 57 questions 

15  was a culmination of over a year's worth of discussion 

16  about the four-star versus full-service.

17           So I think it's accurate to say that in March, 

18  they reduced those comments to writing, but I think if 

19  you would go back into the newspaper archives and all of 

20  the public meetings that occurred in the Convention 

21  Center Authority and the County Commissioners' 

22  meeting's, I think you will find numerous references 

23  going back to January that dealt with this issue of 

24  four-star versus full-service.  

25           So I stand by my statement that I made on 
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 1  Wednesday.

 2      Q.   Questions raised by Commissioners Shellenberger 

 3  and Henderson?

 4      A.   I think questions raised by Commissioners 

 5  Shellenberger, Henderson and the project opponents.

 6      Q.   Well --

 7      A.   And again, that's a long period of time and 

 8  it's a long time ago, Howard, so I cannot tell you 

 9  specific quotes that were made by either Commissioners 

10  Shellenberger or Henderson.  

11           But I can tell you that it was from that period 

12  of time that those discussions were being had.

13      Q.   Okay.

14      A.   It was culminated in the 57 questions in March.

15      Q.   Well, Mr. Fitzgerald, let me explain to you 

16  what I'm trying to do.

17           You made pretty emphatic statements the other 

18  day about the commissioners' activities in 2004; is that 

19  correct?  

20      A.   Yes, I did.

21      Q.   I'm trying now to understand and for you to be 

22  able to explain to the Court the facts that support your 

23  testimony.

24           And one of the things you said was that in 

25  2004, the two commissioners -- 
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 1      A.   Uh-huh.

 2      Q.   -- were raising questions about the four-star 

 3  quality issue and in your testimony today, you still 

 4  remember that you don't remember exactly what was said; 

 5  is that correct?

 6      A.   I remember that there was -- I think what I 

 7  just said was that from 2004 until March of 2005, when 

 8  the 57 questions came out, the two County Commissioners, 

 9  as well as the project opponents, continually raised 

10  questions about four-star versus full-service.

11      Q.   All right.  In terms of what the commissioners 

12  either did or didn't do, how did any questions raised by 

13  the commissioners about the four-star issue damage the 

14  project or cause delays to the project?

15      A.   It caused delays in the negotiation process 

16  between Penn Square Partners and the Convention Center 

17  Authority to resolve the governing documents which would 

18  allow us to move forward with the completion of the 

19  project.

20      Q.   Why?  Why did the questions being raised by the 

21  commissioners -- how did that cause the delay?

22      A.   Because the -- the insistence of the County 

23  Commissioners, the insistence of a few of the hoteliers 

24  in the community that were opposing the project put a 

25  strain on the negotiation process between the Convention 
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 1  Center Authority and Penn Square Partners on this issue 

 2      Q.   I see.

 3      A.   So it -- it caused that process to get 

 4  elongated and, in fact, it was very difficult to finally 

 5  come to closure on a means of insuring to the Convention 

 6  Center Authority and the community what the project that 

 7  was going to be built.  So you'll see, and I reference 

 8  back on Wednesday, that the quality standards that 

 9  specify the quality of the hotel that was going to be 

10  built, as well as the quality of the convention center 

11  that was going to be built tied back into the Marriott 

12  standards that we talked about.  And that process took a 

13  tremendous amount of time to negotiate.

14      Q.   All right.

15      A.   Because of concerns over how do you define 

16  something that's already defined in a Marriott-franchise 

17  agreement.

18      Q.   Okay.  So that I understand, and again, I want 

19  to go through this point by point to make sure we have 

20  all the facts.  

21      A.   Uh-huh.

22      Q.   Your testimony is that because Commissioners 

23  Shellenberger and Henderson were raising questions with 

24  the Authority as to whether this was gonna be a 

25  four-star hotel, as the Authority's expert, Mr. Canton, 
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 1  had said, that that put a damper or made things 

 2  difficult in the negotiations between Penn Square 

 3  Partners and the Authority?

 4      A.   That drug out the negotiation process.

 5      Q.   All right.  You also mentioned the other day, a 

 6  second issue -- 

 7      A.   Uh-huh.

 8      Q.   -- that you attributed to the commissioners 

 9  during 2004 about putting pressure to increase the size 

10  of the exhibit hall.  

11      A.   Correct.

12      Q.   Okay.  And was that in 2004?

13      A.   That was in 2004, as well as 2003.

14      Q.   Okay.  Now, my understanding from your 

15  testimony the other day was that under the joint 

16  development agreement from 2001, the exhibit hall was 

17  supposed to be from 25,000 to 30,000 square feet and 

18  that that was ultimately increased to 50,000 square 

19  feet; is that correct?

20      A.   49,000 square feet.

21      Q.   49.  Okay.  And when did that occur?  

22      A.   The 49,000 square feet occurred at the 

23  completion of the design development documents that 

24  occurred in 2005.

25      Q.   I see.
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 1           Could you please turn to Exhibit 33?

 2      A.   Uh-huh.

 3      Q.   And this is a reprint in the Lancaster Sunday 

 4  News from July 9th, 2006, of a letter sent by Mr. Cooley 

 5  to Commissioners Henderson and Shellenberger that had 

 6  been signed by other members of the community, correct?

 7      A.   Uh-huh.

 8      Q.   You have to say yes.  

 9      A.   Yes, I'm sorry.  Yes.

10      Q.   And this letter had been sent two days 

11  previously on Friday, July 7th; isn't that right?

12      A.   The date of the exhibit here is July 9th, 2006.

13      Q.   Yes.  

14      A.   Is that what you're asking me?  

15      Q.   Yes.  And that was Sunday, and the letter was 

16  sent a couple days before that, wasn't it?

17      A.   I would assume it must have been.

18      Q.   And, in fact, the very afternoon the letter was 

19  sent, July 7th, there was another newspaper article in 

20  the afternoon Lancaster newspaper explaining that this 

21  letter had been sent to the commissioners to stop 

22  attacking the Penn Square project.  Isn't that true?

23      A.   I believe so.

24      Q.   Okay.  So Penn Square Partners sends a letter 

25  to the commissioners and there are two newspaper 
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 1  articles about the letter being sent, right?

 2      A.   That's correct.

 3      Q.   In fact, Penn Square Partners have frequently, 

 4  since the commissioners have been in office, talked to 

 5  the newspaper, gone to the newspaper, to combat what you 

 6  thought was misinformation being spread about the 

 7  project by the commissioners.  Isn't that true?

 8      A.   I think Penn Square Partners and the Convention 

 9  Center Authority went to the newspaper to try to get as 

10  accurate as information out to the community as we 

11  possibly could.

12      Q.   And you haven't faced resistance from the 

13  newspaper in having them print what you wanted them to 

14  print in terms of getting out the information that you 

15  thought was fair and project, correct?

16      A.   The newspaper prints what the newspaper wants 

17  to print.  We don't control what the newspaper wants to 

18  print.

19      Q.   I didn't say that.  I didn't say you control 

20  it, but they haven't been resistant to you, have they?

21      A.   They have not been resistant; nor have they 

22  been resistant to the County Commissioners or the 

23  project opposition.

24      Q.   And, in fact, as you've acknowledged in your 

25  deposition, an affiliate of Lancaster Newspapers owned 
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 1  28 percent of Penn Square Partners, right?  

 2      A.   I think in my deposition I said they owned 

 3  approximately 44 percent.  

 4      Q.   I'm sorry.  Thank you.  44 percent.

 5           So if you look at this letter of -- and down in 

 6  the first column, just above the bullet, that's the 

 7  middle of the first column.

 8      A.   Uh-huh.

 9      Q.   Mr. Cooley says in the letter, you repeatedly 

10  have made two specific claims that are not true.  We 

11  wish to publicly correct the record.  And then the first 

12  bullet says, the project has changed too much.

13      A.   Uh-huh.

14      Q.   And Mr. Cooley says, since the previous Board 

15  of Commissioners pledged an irrevocable guarantee; that 

16  was in October of 2003, right, Mr. Fitzgerald?

17      A.   That's correct.

18      Q.   The physical plan and size of the project has 

19  not changed.

20           Is that what it says?  

21      A.   That's what it says.

22      Q.   And then going down it says:  We remind you 

23  that the design of the project, and thus its costs, 

24  directly reflects the community's request during the 

25  two-day public design conducted by Cooper Carry 
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 1  Architects in August, 2002, correct?

 2      A.   That's correct.

 3      Q.   And then down below that it says, the 

 4  hospitality industry, led by the Pennsylvania Dutch 

 5  Convention and Visitors Bureau and numerous hoteliers 

 6  said the exhibit hall of at least 50,000 square feet and 

 7  an upgrade full-service hotel would be required to win 

 8  their support, correct?

 9      A.   That's correct.

10      Q.   And they had said that back in 2002, isn't that 

11  right, as Mr. Cooley has indicated?

12      A.   I believe that is correct.

13      Q.   Okay.  So the change to 50,000 square feet 

14  occurred in 2002, before these commissioners came into 

15  office, correct?

16      A.   That's not correct.

17      Q.   I see.  Mr. Cooley's wrong?

18      A.   The --

19      Q.   Is that what you're saying?

20      A.   What I'm saying is that the exhibit you 

21  referred me to of Mr. Beckett for 110,000 -- excuse me, 

22  $110 million budget was based on a 32 or 34,000 square 

23  foot exhibit hall.  That was included in that design in 

24  October of 2003.

25           In December of 2004, there was a sketch plan 
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 1  completed referred to as exhibit -- as option 8 that had 

 2  a 50,000 square foot exhibit hall that could be 

 3  conducted in two phases, phase one and phase two.

 4           I believe that phase one was 32,000 square 

 5  feet, and phase two was 18,000 square feet.  And when I 

 6  referred you to the -- the budget of $129 million, that 

 7  included the 50,000 square foot exhibit hall.

 8           So in October of 2003, as was the case in the 

 9  original design that occurred in 2002, in December of 

10  2002, both of those designs had an exhibit hall of less 

11  than 50,000 square feet.

12      Q.   I see.

13           So when Mr. Cooley says in this letter 

14  chastising the commissioners that since the previous 

15  Board of Commissioners pledged an irrevocable guarantee, 

16  the physical plan and size of the project has not 

17  changed, you're telling me that Mr. Cooley is wrong?  

18      A.   I'm saying as of the date that the guarantee 

19  was done, and the $110 million number was based on 

20  32,000 square feet.

21      Q.   And that changed?

22      A.   Excuse me.

23      Q.   That changed afterwards?

24      A.   That did change.

25      Q.   So Mr. Cooley is wrong?
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 1      A.   That would be correct.  And, again, from the 

 2  perspective of the $110 million budget.

 3      Q.   Well, from the perspective of I'm trying to 

 4  understand, Mr. Cooley is your boss, right?

 5      A.   Yes, he is.

 6      Q.   Okay.  Did he share with you this letter before 

 7  it was sent?

 8      A.   Yes, I did read the letter.

 9      Q.   Oh.  Well, why didn't you tell him, boss, 

10  you're wrong, the physical plan changed after, not 

11  before, the commissioners took office?

12      A.   Mr. Kelin, there were dozens of designs, and 

13  dozens of budgets that were put in place.  We're talking 

14  about a one-month period or a two-month period that I 

15  just stated, October to December.

16           So I don't -- I didn't recall at that point in 

17  time.  It came up in the questioning on Wednesday and I 

18  went back to my records to reflect on what the actual 

19  cost was that you represented on Wednesday.  

20           When you represented that cost on Wednesday of 

21  $110 million, that number did not seem right to me.  So 

22  I wanted to see if I could find where that number was 

23  generated.  

24           And, again, that was a slide that was created 

25  by Mr. Beckett.  It wasn't a slide that was created by 
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 1  me.  So I tried to look through my files to see if I 

 2  could find any number that would match that.

 3           The information that I found that matched that 

 4  number was a budget, hard cost, and soft cost, FF&E of 

 5  $110 million based on a 32,000 square foot exhibit 

 6  hall.  That's what I found.

 7           I also found information that referred to 

 8  option 8, which was being negotiated and discussed 

 9  between the time frame of 2003, January of 2003, up to 

10  2004.  

11           So we have a lot of different plans that were 

12  being reviewed and discussed during that time frame.

13      Q.   So -- so when in 2004 did the plans change from 

14  25,000 to 30,000 to 50,000?  Was that early in 2004?  I 

15  think you just said a few months after.  

16      A.   Well, again, it was a sketch plan.  We had from 

17  option 8 to the final schematic plan, there were many 

18  plans done.  

19           In fact, I believe the final sketch plan that 

20  was done was option 14.  So there was an additional six 

21  plans that were put together -- sketch plan, not 

22  schematic, so it wasn't fully designed, it dealt with 

23  program square footage.  

24           So it was during that time frame that the 

25  square footage was modified.
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 1      Q.   So can we expect another letter from Mr. Cooley 

 2  signed by commissioners -- signed by community leaders 

 3  to the commissioners saying, we're sorry, we were wrong, 

 4  the plans did change after you took office?

 5           MR. PITTINSKY:  Objection.

 6           THE COURT:  Sustained.

 7  BY MR. KELIN:

 8      Q.   Now, Mr. Cooley also says that that design 

 9  change, the larger exhibit hall was prompted by the 

10  hospitality industry, including the Pennsylvania Dutch 

11  Convention and Visitors Bureau.  

12      Do you see that?  

13      A.   I do.  

14      Q.   He didn't say, commissioners, that was your 

15  fault, too, does he?

16      A.   He does not say that in this letter, no.

17      Q.   Commissioners weren't promoting that change, 

18  were they?

19      A.   No, I believe they were.

20      Q.   That they were behind it?

21      A.   I believe that there were discussions with the 

22  commissioners and a small minority of the PDCDB that 

23  required the 50,000 square foot exhibit hall in order to 

24  get their support, and as you know, there were many of 

25  the litigants in Bold I and Bold II who were members of 
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 1  the PDCB board.  So those members that were trying to 

 2  kill the project that failed twice, the project was -- 

 3  the -- those lawsuits were -- were won by the Convention 

 4  Center Authority, continued to put pressure on the 

 5  project to increase the costs of the project by 

 6  increasing the square footage of the exhibit hall.

 7      Q.   I see.  So this was a behind-the-scenes 

 8  conspiracy between the Bold litigants and the 

 9  commissioners to convince the Tourism Bureau to put 

10  pressure on the Authority to increase the size of the 

11  exhibit hall?

12      A.   I didn't say that.  I said that there was a 

13  small number of people on the PDCB board that required a 

14  50,000 square foot exhibit hall.  Those people were 

15  supported by the County Commissioners to push for a 

16  50,000 square foot exhibit hall.  That was not a 

17  requirement of the original JDA, and it was an issue 

18  that was rising the cost of the project.  

19           So we were pushing back and saying, if we're 

20  trying to bring this project in on budget, we should not 

21  be increasing the exhibit hall initially.  We should 

22  plan for an increase in the exhibit hall size from 

23  32,000 square feet to 50,000 square feet in a phase two 

24  plan.

25      Q.   I see.
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 1           So Mr. Cooley's wrong again when he's saying 

 2  this was the --

 3      A.   I don't think he --

 4      Q.   -- the Visitors Bureau he said we knew that was 

 5  really you behind the scenes commissioners?

 6      A.   I don't think that would have been appropriate 

 7  for Mr. Cooley to say in the newspaper.  I think 

 8  Mr. Cooley's statement is accurate.  I don't think it's 

 9  a complete statement as to everything that was being 

10  discussed during that time frame.  

11           I think if you recall in Mr. Hixson's 

12  testimony, he said that the county commissioners -- and 

13  I think his words were -- were creating a poisonous 

14  environment during that time frame.  And I believe it is 

15  those activities that I have referenced on Wednesday.

16      Q.   Okay.  What were they doing to create a 

17  poisonous activity during 2004?

18      A.   Again, I think what I just explained is that 

19  they were encouraging and -- and pressuring the 

20  Convention Center Authority board and the hoteliers who 

21  sat on the PDCDB board to require a 50,000 square foot 

22  exhibit hall in the redesign of the project.  

23           At a time when the budget was $22 million over 

24  budget, we had the ability to construct a 32,000 square 

25  foot exhibit hall at a cost of -- I believe the 
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 1  differential between the 32,000 square foot exhibit hall 

 2  and a 50,000 square foot exhibit hall was approximately 

 3  $5 million.  

 4           So there was a lot of pressure being placed to 

 5  increase the size of the exhibit hall, to increase the 

 6  budget gap, from what could have been a $17 million 

 7  budget gap to a $22 million budget gap.  And it was that 

 8  process and that environment that delayed the 

 9  negotiations between the Convention Center Authority and 

10  Penn Square Partners and drove up the costs of the 

11  project.  It drove it up two ways.  Both of them I 

12  stated on Wednesday.

13           The first thing it did is it increased the size 

14  of the project from what was contractually agreed to in 

15  2001, and it caused the delay which allowed the 

16  project's cost to increase as a result of inflation.

17      Q.   Okay.  And you believe that was done by the 

18  Bureau, the Visitors Bureau, at the urging and promotion 

19  of the commissioners?

20      A.   I believe, as I said earlier, I believe that 

21  was done at the urging of Commissioners Henderson, 

22  Shellenberger, and the hotel litigants that sat on the 

23  PDCB board at the time.  That's what I believe.

24      Q.   And then the third reason you mentioned the 

25  other day, as -- with respect to how the commissioners 
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 1  were poisoning the well or poisoning the environment 

 2  during 2004, was that they were taking actions to 

 3  prevent you from closing the $22 million funding gap?  

 4      A.   That's correct.

 5      Q.   And that's the same funding gap that Mr. Hixson 

 6  was referencing on November 10th, 2004, in the meeting 

 7  minutes we just looked at in Exhibit 34, correct?

 8      A.   That's correct.

 9      Q.   All right.  So if -- and this was announced, 

10  this funding gap, was really first announced at that 

11  meeting, wasn't it?

12      A.   At which meeting?  

13      Q.   November, 2004.  

14      A.   No.

15      Q.   Okay.  Tell me, please, what did Commissioners 

16  Shellenberger and Henderson do up to November 10, 

17  2004 -- 

18      A.   Uh-huh.

19      Q.   -- to poison the well against being able to 

20  bridge this $22 million funding gap?  And, again, limit 

21  your answer, please, up to that meeting date.  

22      A.   Sure.  Sure.  During that time frame, Penn 

23  Square Partners, the Convention Center Authority, 

24  Representative Sturla, Senator Armstrong, were working 

25  very diligently with the governor's office to try to 
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 1  develop a strategy to fill that funding gap.

 2           There were multiple meetings between Penn 

 3  Square Partners and the Convention Center Authority with 

 4  DCED to try to accomplish that objective, and I think 

 5  Mr. Hixson referenced meetings with Mr. Segal.

 6           At the same time, we were meeting with the 

 7  governor's office to try to secure those additional 

 8  funds.  It is my understanding that Commissioner 

 9  Henderson specifically had several meetings, the number 

10  I do not know, with the governor's office trying to 

11  prevent any additional funds from flowing from the 

12  governor's office, from the state, to this project.  

13           So at the very time that the project developers 

14  were trying to secure those funds, supported by 

15  Representative Sturla, Senator Armstrong, the existing 

16  mayor at that time, Commissioner Henderson was having 

17  conversations with the governor's office directly to 

18  stop any additional flow of funds.

19      Q.   And you're certain of that before mid-November, 

20  2004?

21      A.   I'm -- I am certain that during the time frame 

22  that I just specified, while we were having discusses 

23  with the governor's office, that Commissioner Henderson 

24  was having simultaneous meetings with the governor's 

25  office to try to stop those flow of funds.
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 1      Q.   Could you look at tab 35?

 2      A.   Uh-huh.

 3      Q.   These are minutes from a Lancaster Convention 

 4  Center Authority meeting on July 14th, 2004, correct?

 5      A.   That's what it says, yes.

 6      Q.   Okay.  Would you please turn to page 5?  And 

 7  down at the bottom of page 5, there's a project update 

 8  report from Tom Smithgall of High Industries and Bob 

 9  Neal of Cooper Carry, correct?

10      A.   Yes.

11      Q.   And Mr. Smithgall, Tom Smithgall, was your 

12  subordinate employee for High Industries, correct?

13      A.   That's correct.

14      Q.   And the first sentence says, Tom Smithgall 

15  stated that we have some good news, as most are aware, 

16  that the architect has been authorized to begin work and 

17  Bob Neal will detail his work schedule.  

18           Do you see that?

19      A.   I do.

20      Q.   Okay.  So the financing that we heard about the 

21  other day occurs in December of 2003, right?

22      A.   The bond guarantee financing?  

23      Q.   Yes.  Yes.

24      A.   That did.

25      Q.   Okay.  And part of the reason for that as we 
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 1  heard, as we saw Mr. Beckett had told the Authority was, 

 2  we're ready to move on this right away, so now's the 

 3  time to do the financing, right?

 4      A.   That was made by Mr. Hixson and Mr. Beckett, 

 5  that's correct.

 6      Q.   So the -- so the outgoing Board of 

 7  Commissioners approves the guarantee, signs -- I'm 

 8  sorry, approves the ordinance and signs the guarantee in 

 9  mid-December, 2003, and then you wait seven months to 

10  give the architect approval to begin work.  Right?

11      A.   No.  No, that's not how it works.

12      Q.   Well, did it take seven months to give the 

13  architect approval to begin work as reflected here?

14      A.   It takes -- took seven months to complete the 

15  schematic design.

16      Q.   Well, what does it mean when it says that the 

17  architect has been authorized to begin work?

18      A.   On the next phase of that design process.  So, 

19  again, as I stated earlier, in 2003, there were 

20  literally dozens of sketch plans that were completed.  

21  Those sketch plans were the basis of the budget that was 

22  put together in 2003.

23           Once a sketch plan was agreed upon, we would 

24  then commence to the completion of the schematic 

25  design.  And if my memory serves me correct, the 
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 1  schematic design was completed around the June time 

 2  frame of 2004.  And then from that sketch plan, you move 

 3  to the design development documentation and then from 

 4  the design development documentation, you move to the 

 5  construction documentation.  That is the process.

 6           So I believe at this meeting, what we were 

 7  referring to was moving forward from sketch plan to 

 8  schematic plan to DDs.  And, again, what I referred you 

 9  to was the delay in getting from a final sketch plan, an 

10  agreement on a final sketch plan, to the end of 

11  schematics.  And that plot -- and that process did take 

12  six months.  

13           And as I mentioned earlier, I think part of the 

14  reason for that was this pressure to have an exactly 

15  50,000 square foot exhibit hall.

16           So I believe back in March of 2004, there was a 

17  sketch plan that was produced that had a 45,000 square 

18  foot exhibit hall, but that wasn't enough, we had to go 

19  back and increase it to approximately where it is 

20  today.  

21           And as you keep going through that iteration, 

22  it takes a tremendous amount of time for the architects 

23  to develop those plans.

24      Q.   Would you turn in that same exhibit, tab 35, to 

25  the bottom of page 1?
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 1      A.   Uh-huh.

 2      Q.   And Commissioner Henderson was at the meeting, 

 3  correct, the Authority meeting on July 14, 2004, page 1?

 4      A.   Page 1?

 5      Q.   Yes, tab 35.  

 6      A.   I'm looking.  

 7      Q.   Page 1.  

 8      A.   Okay.

 9      Q.   At the bottom, Commissioner Henderson?

10      A.   Yes, I was looking up under the attendance list 

11  and I was looking at the Authority board members.  I'm 

12  sorry.

13      Q.   All right.  And if you just read that to 

14  yourself and then go into the second page, do you see 

15  where Commissioner Henderson is inquiring about the 

16  rationale for the purchase of the Brunswick Hotel?

17      A.   Yes, I do.

18      Q.   Okay.  And then Mr. Hixson responds below that, 

19  and says the rationale for the sales and purchase 

20  agreement for the Brunswick Ramada was twofold.  And 

21  then he explains the first reason and he says:

22           You can have a first-class Marriott on Penn 

23  Square but you cannot have an inferior overflow product 

24  on Lancaster square and they wanted to look into 

25  marketing and -- into possibly purchasing the Brunswick 
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 1  to help with improving the overflow product.  

 2           Do you see that reference to the first item?

 3      A.   Could you please refer me to the line you're 

 4  reading on?

 5      Q.   Sure.  When Mr. Hixson says, the rationale --

 6      A.   Would you give me the line, please?

 7      Q.   Sure.  The third -- at the end of the third 

 8  line down.

 9      A.   Okay.

10      Q.   That says, you can have a first-class Marriott 

11  on Penn Square but you cannot have an inferior overflow 

12  product on Lancaster square.  

13           Do you see that?

14      A.   I see the line 

15      Q.   Okay.  That was the first reason that he gave.  

16           And then he gave a second reason down in the 

17  middle of that paragraph.  

18           The second reason for moving forward on that 

19  was very simply, as you look at the challenges that the 

20  project was facing at Penn Square, and we have to go 

21  back two, three, four months ago, there was a lot of 

22  uncertainty with regard to additional state dollars that 

23  had been identified at commissioners' meetings.  

24           We had support from local legislatures, but it 

25  would have been short-sighted not to take a look at the 
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 1  fact in a very realistic manner that if the project 

 2  doesn't happen on Penn Square, where can we deliver a 

 3  first-class convention center here in Lancaster.  

 4           Quite obviously, our attention turned to 

 5  Lancaster Square which was the original site of this 

 6  project some years ago.  

 7           Do you see that?  

 8      A.   I do.

 9      Q.   Okay.  So is it accurate that during the July 

10  2004 time frame, the Convention Center Authority was 

11  contemplating the possibility of not having the 

12  convention center hotel at Penn Square, pursuant to its 

13  joint development agreement with Penn Square Partners, 

14  but, instead, to move the convention center down to 

15  Lancaster Square to the Brunswick Hotel?

16      A.   I think as a result of our inability to secure 

17  commitments from the State in the -- in that time frame, 

18  the Convention Center Authority did pursue alternative 

19  sites within the city.

20      Q.   And was this the time frame -- same time frame 

21  you think that Commissioner Henderson was going to the 

22  governor's office -- 

23      A.   I do.

24      Q.   -- trying to stop -- 

25      A.   That I do.
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 1      Q.   Now, the reference to, quite obviously our 

 2  attention turned to Lancaster Square, which was the 

 3  original site of this project some years ago, are you 

 4  familiar with what's known as the Winter Bottomer 

 5  [phonetic] report?

 6      A.   I am not.

 7      Q.   Okay.  Are you aware that there was a report 

 8  concerning the possibility of a convention center in 

 9  downtown Lancaster that had the location of the 

10  convention center at Lancaster Square, as reflected by 

11  Mr. Hixson's comments?

12      A.   I believe that's correct.

13      Q.   And isn't it correct that after Penn Square 

14  Partners purchased the Watt & Shand building, that that 

15  was part of what led to the concept of relocating that 

16  project to Penn Square?

17      A.   I think that's correct.

18      Q.   Now, other than the three issues you mentioned 

19  the other day, again, covering this 2004 time period, 

20  the questions you understood the commissioners were 

21  raising about whether this was to be a four-star hotel, 

22  pressure you understood the commissioners were 

23  collaborating in with regard to the Tourism Bureau to 

24  put pressure on the Authority to increase the exhibit 

25  hall, and visits you understand Commissioner Henderson 
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 1  was having with the governor's office during 2004 to try 

 2  to stop the funding to this project, was there anything 

 3  else that you understand Commissioner Shellenberger or 

 4  Shaub did during 2004 that supports the allegations you 

 5  had made as reflected on the proposal?

 6      A.   I -- just to correct your statement, I think it 

 7  was visits and conversations.

 8      Q.   Okay.

 9      A.   So I don't know if all of the conversations 

10  that were had by Commissioner Henderson with the 

11  governor's office were physical visits or phone 

12  conversations.  So I just wanted to clarify that.

13      Q.   But subject to that change, was there anything 

14  else?

15      A.   Other than just creating a -- a -- a hostile 

16  environment, those are specifics 

17      Q.   And again, during 2004.

18      A.   During 2004.  And, again, I think it's fair to 

19  state, and I think you stated it in the beginning, 

20  Commissioner Henderson from the very beginning did not 

21  like the public/private partnership that was proposed 

22  and agreed to in 2001.  So all of that is in that 

23  context of continued opposition by Commissioner 

24  Henderson on the original structure of that deal and the 

25  requirement of the amount of public financing to 
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 1  increase as a result of increase in the project costs.

 2      Q.   Yeah.  Actually, you're misstating what I 

 3  said.  I didn't say that.  

 4      A.   I apologize.

 5      Q.   But what I said doesn't matter, 'cause 

 6  Commissioner Henderson is gonna testify and we'll get to 

 7  hear what she says, but you're misstating what I said 

 8  about what she would testify to.  

 9      A.   I apologize.

10      Q.   All right.  Now, I want to shift focus to a 

11  different time period, and I want to go from 

12  mid-November, 2004, after this announcement that the 

13  cost estimate was increasing to 129 million, to the end 

14  of March, 2005.

15      A.   Uh-huh.

16      Q.   And as we talked a little bit about the other 

17  day, this includes the period where Penn Square Partners 

18  approached the county, and the School District of 

19  Lancaster and the City with regard to the TIF 

20  application.

21      A.   That's correct.

22      Q.   Correct?  

23           All right.  And the TIF application was part of 

24  what you were trying to do to bridge this $22 million 

25  gap, correct?
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 1      A.   The TIF application was part of the 

 2  capitalization structure that would allow us to bridge 

 3  the $22 million gap.  That's correct.

 4      Q.   And am I correct in explaining the TIF 

 5  process?  I think we -- that was addressed by another 

 6  witness, but essentially, under the TIF, the taxpayer 

 7  would still pay real estate taxes, but instead of those 

 8  taxes going to the taxing authority, they would go to a 

 9  trustee who would turn around and use those revenues to 

10  pay debt service on the project?

11      A.   That is correct in terms of how a TIF works; 

12  however, the TIF structure that we were proposing is 

13  slightly different than that, in that the Redevelopment 

14  Authority of the City of Lancaster was going to be the 

15  owner of the hotel, based on the structure that is in 

16  place today; and as such, the Redevelopment Authority 

17  and the City of Lancaster is immune from taxation.

18           So the TIF plan that we put in place was put in 

19  place to provide protection in the event that there 

20  would be a legal challenge to the Redevelopment 

21  Authority's tax-exempt status.  

22           And we were seeking the support of the School 

23  District and the taxing bodies to a structure that would 

24  prevent any third party from challenging that tax 

25  exemption or, in fact, the taxing authorities 
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 1  themselves.

 2      Q.   Okay.  Penn Square Partners and RACL were going 

 3  to ask for tax immunity, but you're aware of the Septa 

 4  case, correct?

 5      A.   I am aware of the Septa case.

 6      Q.   In fact, Mr. Pittinsky's law firm was involved 

 7  in that case; is that correct?

 8      A.   That's correct.

 9      Q.   And they advised you of the Septa case, and 

10  under that case, somebody could argue RACL would not be 

11  immune from taxation in the context of the Marriott 

12  Hotel?

13      A.   That's correct.  

14      Q.   So to prevent that from being even a 

15  possibility that there be taxes owed on the hotel, you 

16  sought approval of the TIF which would result in there 

17  being, in a practical effect, no taxation on the hotel, 

18  correct?

19      A.   I think the Septa case you referred to actually 

20  supported our position that the Redevelopment Authority 

21  would be immune from taxation.  And the reason for that, 

22  I'm not an attorney, so you'd have to talk to the 

23  attorneys that were involved in that, but I believe the 

24  Court, in rendering their decision on that, said that 

25  the reason that Septa could not have the tax immunity is 
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 1  because their mission wasn't to redevelop real estate, 

 2  their mission was transportation.  And since the tax 

 3  immunity they were seeking had to do with real estate 

 4  development, that's the reason that they lost their tax 

 5  immunity.  

 6           In our case, we think we've -- we fall directly 

 7  into that situation where the Redevelopment Authority's 

 8  mission is to revitalize the City of Lancaster.  So we 

 9  do think that the tax immunity would -- would preveil 

10  and we were doing this as a protection, so that we would 

11  not have to spend additional time in court and legal 

12  fees defending that position.

13      Q.   So whether -- whatever -- whichever attorneys 

14  are right or wrong, you were aware there was some risk 

15  and that's why you went forward with the TIF?

16      A.   That's right.

17      Q.   And, therefore, in approaching the County and 

18  the other taxing authorities about the TIF, you were 

19  asking them to approve tax relief for the Marriott 

20  Hotel, correct?

21      A.   No.

22      Q.   You weren't asking approval of the TIF as a 

23  form of tax relief?

24      A.   No, because as I just stated, the Redevelopment 

25  Authority is immune from taxation.  What we were asking 
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 1  them for is re -- is protection against either 

 2  themselves or a third party challenging the tax immunity 

 3  of RACL.

 4      Q.   Okay.  So can we call it tax relief protection?

 5      A.   You can call it whatever you want to call it.

 6      Q.   In any event, you knew you had to get their 

 7  approval of the TIF for the TIF to be effective with 

 8  regard to the county taxes, right?

 9      A.   For the protection to be in place.

10      Q.   Right.  Okay.

11           And you said the other day that the intent of 

12  the 57 questions isn't to protect taxpayers, you believe 

13  it's to kill the project.

14      A.   I do.

15      Q.   Okay.  Let's go, if you would, to the 57 

16  questions, which is at tab 17.

17      A.   Okay.

18      Q.   And the first two pages, and then just a little 

19  bit on the third page, is a cover letter from 

20  Commissioner Shellenberger to Mr. Cooley, correct?

21      A.   The first two pages?  

22      Q.   Yes.  

23      A.   That's correct.  

24      Q.   Uh-huh.  And the first page -- the first 

25  paragraph starts, on behalf of the Board of 
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 1  Commissioners, I commend Penn Square Partners, the 

 2  Convention Center Authority, and RACL and all affiliated 

 3  organizations that have worked hard for many years 

 4  trying to bring a convention center and hotel complex to 

 5  downtown Lancaster.

 6           That's not too harsh, is it?  

 7      A.   No, I don't think it is.

 8      Q.   This effort was started with the very best of 

 9  intentions, which was to form a private/public 

10  partnership to help revitalize downtown Lancaster and 

11  bring much-needed fiscal relief to the City of Lancaster 

12  and the School District of Lancaster.

13           I'll tell you what, I'm going to keep reading, 

14  and when I get to the point you think reflects an intent 

15  to kill the project, you stop me.  Okay?

16           Over the years, Penn Square Partners and its 

17  colleagues have addressed many issues at considerable 

18  time and expense.  Some of these issues have required 

19  the proposed project to evolve in terms of structure and 

20  financing.  

21           There is no doubt that all Lancaster County 

22  residents owe thanks to those who have carried the 

23  laboring work in trying to achieve your objectives.  

24           Now you have brought this issue to the County 

25  Commissioners by requesting our approval of the TIF Act 
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 1  application.

 2           The Commissioners have an important duty in 

 3  evaluating this application.  Not only are we sworn to 

 4  uphold the statutory requirements of the TIF Act, but we 

 5  must evaluate this request in the context of the 

 6  County's 2003 guarantee of one-half of $40 million in 

 7  financing related to the project.  

 8           Including projected interest on the financing, 

 9  this guarantee exposes county taxpayers to potential 

10  liability exceeding $16,000 over the 40 million 

11  maximum -- over the 40-year maximum lifetime of the 2003 

12  financing.  

13           Both because of the cost of the TIF Act 

14  requirements and the County's guarantee, all of the 

15  commissioners take very seriously our role in evaluating 

16  the TIF application.  

17           The TIF Act application materials provided to 

18  date address some of our conflicts of interest; however, 

19  the materials do not explore some important issues in 

20  adequate detail, and some other important issues are not 

21  addressed at all in the applicable materials.

22           Enclosed is a list of initial questions and 

23  topics we would like you and your colleagues to address 

24  in greater detail.  

25           Please note that this list is being presented 
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 1  jointly by me and Commissioner Henderson.  Commissioner 

 2  Shaub believes that any questions he has about the 

 3  project, either -- have either already been answered or 

 4  will be answered through the upcoming public 

 5  presentations made to the commissioners.

 6           With respect to such meetings, we understand 

 7  Penn Square Partners and the Authority will be 

 8  presenting information to the commissioners at our 

 9  public meeting on March 16th, 2005, and the formal 

10  presentations to the commissioners on behalf of RACL, as 

11  required by the TIF Act, will occur at our public 

12  meeting on March 23rd, 2005.

13           Pursuant to the TIF Act, the commissioners must 

14  vote to opt in or out of the TIF before the City 

15  Council's public hearing on April 8th, 2005.

16           It is important to stress that nobody should 

17  assume the nature of the enclosed questions indicates 

18  one way or the other how the commissioners may vote 

19  regarding the TIF.  

20           The questions and topics on our list are simply 

21  issues that have arisen based on our evaluation of the 

22  materials previously submitted to the commissioners and 

23  other project documents.  

24           In presenting this list, we are attempting to 

25  be straightforward in seeking clarity on these issues; 
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 1  firm, to reflect that we are resolute in obtaining 

 2  answers; and, fair, so everyone knows exactly what 

 3  information we need in order to make the best decision 

 4  possible for Lancaster County.

 5           This is a critical decision for everyone in 

 6  Lancaster County; that this issue has become so 

 7  controversial, it reflects that it is not a one-sided 

 8  argument.  All views need to be understood and 

 9  considered.  

10           We trust you appreciate the commissioners' 

11  obligation to ask questions and evaluate the answers on 

12  behalf of our constituents.  

13           We look forward to receiving such information, 

14  either during your upcoming presentations to the 

15  commissioners, or earlier in writing.  

16           We would, though, appreciate receiving the 

17  documents identified in our questions as soon as 

18  possible.

19           Thank you not only for your anticipated 

20  cooperation in responding to this list, but also for 

21  everything you and others have done in bringing the 

22  project to this juncture.  

23           Sincerely, Dick Shellenberger, Chairman, Board 

24  of Commissioners.

25           Now, there's nothing in that letter that 
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 1  reflects some intent to kill the project, is there?  

 2      A.   There's nothing in the letter, but there's 

 3  everything in the actions, and the actions of the County 

 4  Commissioners up to that point that they wrote the 

 5  letter were to delay and stop the project.

 6      Q.   Okay.  Beyond what you talked about before, 

 7  asking questions about the four-star rating, what you 

 8  understand to be trying to influence the Tourism Bureau 

 9  to put pressure on the Authority to increase the size of 

10  the exhibit hall, and Commissioner Henderson purportedly 

11  going to meet with the governor's office or talking to 

12  the governor's office in 2004 -- 

13      A.   To prevent the flow of -- 

14      Q.   -- to prevent the flow of additional funding?

15      A.   To prevent the flow of additional funding.  

16      Q.   Right.  Anything else up until the time they 

17  sent this letter?  

18      A.   Other than creating the hostile environment 

19  that I talked about, no.

20      Q.   Through those actions you described?

21      A.   Through those actions specifically.

22      Q.   Are there any of the 57 questions themselves 

23  that you believe reveal the intent by the commissioners 

24  to kill the project?

25      A.   Yes.
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 1      Q.   Which ones?

 2      A.   Well, I think -- I believe the first one, and I 

 3  haven't gone through the 57 questions in some time.

 4           But I believe there was in one of them they 

 5  asked for a private guarantee.  I believe they asked for 

 6  Penn Square Partners to guarantee the bonds.  And I 

 7  believe that's correct.  

 8           You have them in front of you and maybe you can 

 9  refer me to it, because you probably know it better than 

10  I do.  

11           But I think, as Mr. Beckett explained, that a 

12  private guarantee of those bonds would invalidate the 

13  tax-exempt status and would prevent the Authority from 

14  getting a tax-exempt rating and, therefore, they would 

15  not be able to finance them in accordance with the 

16  conditions of the ordinance.

17      Q.   Okay.  

18      A.   So I'm just picking one.

19      Q.   Okay.  Well, actually, that's not one of the 57 

20  questions, but since you've raised it, let's go to where 

21  it is.  

22           Would you just keep one hand on the 57 

23  questions and then turn to tab 21?

24      A.   Okay.

25      Q.   These are Commissioner Shellenberger's 12 
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 1  points for taxpayers.  

 2      A.   I'm sorry.  It was the 12 points of taxpayers.

 3      Q.   And that was in May of '05, right?  If you 

 4  look, May 23 of '05?

 5      A.   That's what it says.

 6      Q.   All right.  And would you turn to the second 

 7  page and look at the third point at the bottom of that 

 8  page, Item C, and it identifies the concern that the 

 9  County's guarantee greatly benefits Penn Square 

10  Partners, county taxpayers bare the risk of $60 million, 

11  Penn Square Partners doesn't bear any risk with respect 

12  to the convention center; and, therefore, the proposed 

13  solution, which I think is what you just referred to, 

14  that the owners of Penn Square Partners should provide a 

15  first priorty guarantee on the Authority's construction 

16  bonds, with the county still maintaining a guarantee, 

17  but having that secondary to Penn Square Partners?

18      A.   Right.

19      Q.   That's what you were referring to, right?

20      A.   That's right.

21      Q.   And then it says, it will more appropriately 

22  share the allocation between private and public risk yet 

23  still preserve the helpfulness of the County's guarantee 

24  in marketing the bonds and obtaining the lowest possible 

25  interest rate for the bonds.  
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 1           Do you see that?

 2      A.   I do.

 3      Q.   So at least the County was contemplating that 

 4  by maintaining the guarantee, you'd still have the 

 5  benefit of the county guarantee, even though it was 

 6  secondary to Penn Square Partners, correct?

 7      A.   Again, I think that's not accurate.  I think a 

 8  first priority from Penn Square Partners would 

 9  invalidate the tax-exempt status and would prevent the 

10  Convention Center Authority from remarketing the bonds 

11  under the conditions of the guarantee or the indenture, 

12  and would prevent them from maximizing the $40 million, 

13  because it would no longer be tax-exempt.  

14           I also think it's inappropriate for the private 

15  sector to guarantee the bonds for the public sector 

16  component of the project.

17      Q.   Well, public sector is guaranteeing the bonds 

18  on the private sector of the project now, aren't they?

19      A.   No, they're not.  That's not accurate.  That's 

20  an inaccurate representation of what's occurring.

21      Q.   The City of Lancaster hasn't adopted two 

22  guarantees of $12 million and a limited guarantee of 24 

23  million?

24      A.   The limited guarantee of $24 million only deals 

25  with, not the -- not the successful operations of the 
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 1  project, it is limited to only one issue; and that is, a 

 2  successful challenge of RACL's tax immunity.  That's all 

 3  it is.  And it only kicks in in the event of the minimum 

 4  $200,000 cash payment, plus the participation is 

 5  insufficient to pay any taxes that would otherwise be 

 6  due.  

 7           So in that case, it's a very limited guarantee 

 8  and only deals with that one issue.  It does not have 

 9  anything to do with the successful operation of the 

10  hotel component of the project.

11      Q.   How about the City's $12 million guarantee?

12      A.   With respect to the City's $12 million, that is 

13  a funding mechanism that was structured and put in place 

14  in negotiations with the governor's office, and the 

15  project and those funds are for the benefit of both the 

16  hotel and the convention center.  

17           They're shared -- those funds will be used to 

18  help fill the gap for the entire project.  So those 

19  funds are not directly attributable to the hotel 

20  component of the project.  They're shared costs.  

21           So I think there's a shared benefit and that's 

22  why you structure these types of projects as a 

23  public/private partnership.  

24           It would be cost-ineffective or 

25  cost-prohibitive for a private sector to build a 
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 1  full-service hotel in a downtown location.  It is very 

 2  typical across the country for these types of structures 

 3  to exist. 

 4      Q.   Okay.  Now, my understanding of Mr. Beckett's 

 5  testimony on the issue of tax exemption was in response 

 6  to a question by His Honor to Mr. Beckett about what 

 7  amount of private guarantee, in place of a public 

 8  guarantee, and Mr. Beckett said, no, that would have a 

 9  problem with the tax-exempt nature of the bonds, but his 

10  question wasn't dealing with a situation where you would 

11  still have a public guarantee secondary to private 

12  guarantee, isn't that your recollection?

13      A.   That's my recollection of the question.  I 

14  don't know if that changes the outcome.

15      Q.   You don't know?

16      A.   I'm not an attorney.

17      Q.   So let's go back now, now that we've had the 

18  sidetrack you invited.  Let's go back to the 57 

19  questions.

20      A.   All right.  Which tab is that?

21      Q.   Tab 17.  And my question was:  Do any of the 57 

22  questions reflect the intent of the commissioners to 

23  kill the project?

24      A.   Again, as I stated, I haven't read these 57 

25  questions since they were issued.
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 1      Q.   All right.  So the answer is you don't know?

 2      A.   I'd have to go through and read each of the 57 

 3  questions.  I do also want to state, though, and I think 

 4  this came out on March 11th, you said.  

 5      Q.   Yes.

 6      A.   Okay.  There was a meeting that I attended with 

 7  Mr. Cooley, senator Armstrong, Representative Sturla, 

 8  commissioner Shellenberger, and Mr. Ebersole on, I 

 9  believe, March 24th, that attempted -- well, not 

10  attempted, we went through each of the 57 questions and 

11  addressed every question to Commissioner Shellenberger 

12  at that time.

13      Q.   Okay.  

14      A.   So there was an effort made to review with him 

15  all of the questions that they had asked.

16      Q.   And didn't Mr. -- Commissioner Shellenberger at 

17  the meeting say, in essence, hey, this is great, I 

18  appreciate it, but you realize, we've got to make a 

19  public decision, so I need written answers that I can 

20  share with the public, 'cause it's their money, not 

21  mine?  

22           Didn't he ask you for public responses just as 

23  he had in the letter?  

24      A.   I don't recall that.  What I recall him saying 

25  at one point, I don't understand the answers to my 
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 1  questions.  And I recall Senator Armstrong saying, well, 

 2  just because you don't understand them, Dick, doesn't 

 3  mean they haven't answered them.  And what we said is, 

 4  if we are going to go to a public meeting and you're 

 5  going to ask these questions at that meeting, then we 

 6  would answer those questions in that public meeting at 

 7  the time we requested the TIF.  We never got to that 

 8  point.  

 9           So as I said in my meeting on -- or in our 

10  discussion on Wednesday, we chose not to put any of this 

11  information in writing, because we believed at the time 

12  it was the intent not to try to find a solution to move 

13  this project forward, it was an attempt to kill the 

14  project and get additional information to be used 

15  against the project.

16      Q.   So you were concerned that if your honest 

17  answers to these questions should become public, that 

18  could lead to killing the project?

19      A.   No.

20      Q.   Well, then why not give honest written answers 

21  as --

22      A.   We gave honest answers.  I'm giving honest 

23  answers.

24      Q.   Excuse me.  May I finish my question?

25      A.   Yes, you may.
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 1      Q.   You knew Commissioner Shellenberger appreciated 

 2  the private audience, but wanted information that he 

 3  could disseminate publicly, because it wasn't -- it was 

 4  his decision but he was gonna have to justify his vote 

 5  publicly, wasn't he?

 6      A.   Again, I don't know what his thought process 

 7  was.  What we did is we met.  We have repeatedly 

 8  answered these questions.  We had a private meeting with 

 9  him in an attempt to answer all of his questions.  And 

10  we said, if we got to the point where we were making a 

11  presentation to the County Commissioners on the TIF, we 

12  would again answer all of those questions in a public 

13  setting, as we have done repeatedly from the very 

14  beginning of this project.

15      Q.   You never gave the commissioners the written 

16  answers they requested, did you?

17      A.   We never gave the commissioners written answers 

18  to the questions.

19      Q.   Because you were concerned they would 

20  disseminate that information publicly?

21      A.   No, because we were concerned they would use 

22  that information against us to try to stop the project.  

23  We had asked -- you had asked -- we had answered the 

24  questions repeatedly.  There was documentation to all of 

25  that.  
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 1           In fact, and I'm sure you have the newspaper 

 2  article as well, I believe there was a newspaper article 

 3  when that statement was made, I don't remember who the 

 4  writer was, and Commissioner Henderson said, we -- I 

 5  have all that information in writing sitting behind me, 

 6  but I didn't read it.  

 7           Now, I might be misquoting, but I believe if 

 8  you research the newspaper records, I think you will 

 9  find a general quote to that -- to that.

10      Q.   Actually, you are misquoting, but guess what, 

11  the article was misquoting him, too.

12      A.   Well, how convenient.  

13           A VOICE:  Yes.

14  BY MR. KELIN:

15      Q.   I agree with that.

16           If you would turn to Exhibit 20.  And this is a 

17  letter from Mr. Simms from RACL to Commissioner 

18  Shellenberger saying, we're withdrawing the TIF 

19  application.  Well, we're not formally withdrawing it, 

20  but we don't want to go forward with the presentation, 

21  correct?  

22      A.   Correct.

23      Q.   And this was after the School District of 

24  Lancaster rejected the TIF proposal as it had been 

25  presented to them and made a counter-proposal, which 
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 1  Penn Square Partners not only rejected, but did not want 

 2  to use as a basis for future negotiations; is that 

 3  correct?

 4      A.   I think I stated my answer to that on 

 5  Wednesday.  We rejected it because it did not allow us 

 6  to achieve the objectives of securing the financing that 

 7  we needed.

 8      Q.   Nor allow you to achieve your own financial 

 9  objectives for the project, right?

10      A.   To move the project forward.

11      Q.   Right.  I mean, you could have, but you didn't 

12  want to do so under those terms?

13      A.   No, we could not.  The request that they made 

14  would not allow us to secure the additional -- the 

15  financing that we needed on the $24 million.  It was -- 

16  it was cost-prohibitive to move forward; and, again, as 

17  I stated, we believe that the Redevelopment Authority is 

18  immune from taxation.  

19           So the purpose of securing the TIF was to 

20  protect the project from a legal challenge, so that we 

21  would not be further delayed and tied up in court and 

22  spending money on these types of issues as opposed to 

23  putting that money into the project.

24      Q.   Okay.  

25      A.   And creating the project and creating the jobs 
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 1  for Lancaster.

 2      Q.   Do you believe that because the commissioners 

 3  asked the 57 questions, and wanted public answers, that 

 4  they're to blame for the TIF not being approved by the 

 5  School District of Lancaster?

 6      A.   I think the School District of Lancaster made a 

 7  decision to reject the TIF based on the history of the 

 8  project and the overall opposition to the project from 

 9  the County Commissioners and the project opponents in an 

10  attempt to try to enhance, for the School District -- 

11  and I don't blame them for that -- trying to get 

12  additional funds for the School District of Lancaster.

13      Q.   And at that point the opposition taken by the 

14  commissioners were the three things you referenced back 

15  in 2004, plus asking the 57 questions?

16      A.   I think that's a fair statement.

17      Q.   All right.  Would you please turn to Exhibit 

18  37?  And this is a newspaper article from the Lancaster 

19  Intelligencer Journal dated July 9th, 2005, from page 

20  A-1, a front-page article, it says:  Center has $5 

21  million gap, construction costs estimate, $134 million.          

22           Do you see that?

23      A.   Yes.

24      Q.   Okay.  Is it accurate that on or about July 

25  9th, 2005, the announcement was made that the costs of 
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 1  estimates for construction had increased from 129 

 2  million to 134 million?

 3      A.   I would have to read this entire article, but I 

 4  believe what they were referencing was the raw dollars 

 5  that were submitted in the design development budget 

 6  prior to the owners and the developers going through the 

 7  scope clarification and value engineering process.  

 8           And when we went through that process, we 

 9  actually reduced that -- that number back down to the -- 

10  the budget number that we've referenced before.  I 

11  believe that's the case.  But I --

12      Q.   Okay.  Well, let's take a -- take a look.  This 

13  article begins, it says:  Construction cost estimates 

14  for the proposed downtown hotel convention center 

15  project total 134 million, $5 million over budget, 

16  Lancaster County Convention Center Authority announce 

17  Friday.  

18           Developers and Authority officials disagree on 

19  who is to blame for the overruns, but they say the gap 

20  will not stop the project.

21           And then if you go down a little bit, it refers 

22  to Mr. Cooley, about a third of the way down the page it 

23  says, Nevin Cooley, president of Penn Square Partners, 

24  says the convention center design is 9.7 million over 

25  budget and the hotel is 300,000 under budget.  The cost 
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 1  of building shared space between the project is $4.4 

 2  million under budget, which brings the total estimated 

 3  cost overrun to 5 million over budget.  

 4           And then it goes on to refer to Mr. Hixson, who 

 5  says the partnership's breakdown of the numbers is 

 6  inaccurate.  

 7           Cooley's assertion is not a true assessment of 

 8  where we are.  It's inconsistent to say all along this 

 9  is one big project and then shift the cost override for 

10  one side of the project.  You can't break it down for 

11  self-serving purposes.  He was referring to Penn Square 

12  Partners having self-serving purposes, right?  

13      A.   That was his reference in this.

14      Q.   And then let's see, this discusses how 

15  different individuals are talking about bridging that 

16  gap.  About two-thirds of the way down the page it 

17  quotes Mayor Smithgall, I'm sure we can go back up to 

18  Harrisburg and get another source of money, we can ask 

19  for money and see what we come up with, there's always a 

20  way to do something if you want to.

21           And then down at the bottom of the page, 

22  senator Armstrong says, he's encouraged by the numbers 

23  and said savings could come from cost-cutting the 

24  designs.  It's like any other project, we just have to 

25  decide where to save a few bucks.  
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 1           But the article says, the Convention Center 

 2  Authority said in a press release it had already 

 3  exhausted all cost savings alternatives and wanted to be 

 4  up-front with the public.  

 5           And then it quotes Mr. Hixson, no more smoke 

 6  and mirrors, Hixson said.  This project is at a critical 

 7  juncture.  It's time for leadership, honesty and open 

 8  lines of communication.  And the Convention Center 

 9  Authority is ready to step up and provide that.  

10           He didn't include Penn Square Partners in that 

11  statement, did he?  

12      A.   He did not.

13      Q.   Wasn't the commissioners saying that, it was 

14  the Authority, right?

15      A.   That's correct.

16      Q.   Down at the bottom -- about two-thirds of the 

17  way down that page, talking about Mr. Hixson again, 

18  Hixson reiterated the Authority's position and said Penn 

19  Square Partners needs to take more responsibility in 

20  eliminating the shortfall.  We are in this together, he 

21  said.  The Convention Center Authority Board has 

22  indicated enough is enough.

23           Now, you don't blame the commissioners for this 

24  dispute between the Authority and the Penn Square 

25  Partners over this $5 million budget gap, do you?  
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 1      A.   I think that the actions of the commissioners 

 2  continued to create a tension between the partners in 

 3  resolving the governing documents and moving this 

 4  project forward.  

 5           And I do believe that the actions of the County 

 6  Commissioners had an impact on the statements that were 

 7  made by Mr. Hixson at the time.  

 8           And for the record, I believe that the 

 9  statements attributable to Mr. Cooley are accurate with 

10  respect to the cost allocations that were done at the 

11  time the DD budget came in.  It was based on the 

12  governing documents that were negotiated between Penn 

13  Square Partners and the Convention Center Authority up 

14  to that point in time.  

15           And if you refer to the governing documents 

16  that were actually executed between Penn Square Partners 

17  and the Convention Center Authority, you'll see that 

18  there is a detailed allocation of space.  Construction 

19  managers used that allocation of space and the cost 

20  estimates that came in to determine where the costs were 

21  allocated.

22           So I agree with Mr. Hixson that at that point 

23  in time, nobody was blaming anybody.  And I don't think 

24  Penn Square Partners was blaming the Authority.  I think 

25  we were just stating the fact that where we were at that 
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 1  point in time the project was over budget, based on the 

 2  $34 million number from where we were at the $129 

 3  million number that was specified back the previous 

 4  year.

 5      Q.   Well, do you blame the commissioners for that 

 6  $5 million gap?

 7      A.   No, I do not blame them for that.  I blame them 

 8  for the statement, I think was your question.  Your 

 9  question wasn't, do I blame them or did they have any 

10  impact on the statement that was made by Mr. Hixson.

11           I think that the tenor of the discussions 

12  between the commissioners at that time did influence 

13  statements that were made by Mr. Hixson as a 

14  representative for the Convention Center Authority.

15           I do not blame them for where we came in.  

16  Other than, to go back to what I stated earlier, that 

17  the delays in the project, which I believe were caused, 

18  in part, by the actions of the County Commissioners, 

19  drove the cost up.  Time is increased costs.

20      Q.   What have the commissioners done that caused 

21  delay in your design documentation?  I mean --

22      A.   We just went -- 

23      Q.   The commissioners weren't getting in the way of 

24  your architects doing their work, were they?

25      A.   Absolutely.
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 1      Q.   How?

 2      A.   Because if the owners couldn't come to 

 3  resolution on the project because of the actions of the 

 4  commissioners, the owners couldn't give the architects 

 5  clear direction on how to proceed.  

 6           So it all comes together.  It all -- it all 

 7  knits together and we -- we need to have the entire 

 8  community -- and we've got the majority of the community 

 9  behind this project moving forward.  

10           And I think what we were lacking at that point 

11  in time was the support of the County Commissioners.

12           If we had the support of the County 

13  Commissioners, I believe that the negotiation process 

14  and the final design for this project would have been 

15  completed sooner than what it was.

16      Q.   You believe had they not asked questions, had 

17  they not expressed concerns to this, they would have 

18  sailed right through, do you?

19      A.   I didn't say that.

20      Q.   Don't you believe that?

21      A.   No, I don't believe that.  I have no problems 

22  with the County Commissioners asking questions.

23      Q.   You don't? 

24      A.   I have no problems.

25      Q.   Just not 57?
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 1      A.   They can ask 157 as long as the intent of those 

 2  questions is to try to figure out a solution to move 

 3  this project forward and not to try to kill it (listen 

 4  back there) and I think as I stated repeatly, the 

 5  actions of Commissioner Henderson from the very 

 6  beginning has been to kill this project.  So she can ask 

 7  as many questions as she likes and we'll continue to 

 8  provide the best answers that we can.  We will try to be 

 9  as absolutely open as we possibly can.  And I think 

10  we've done that.

11      Q.   So softballs are okay, but not fastballs?

12      A.   That's not what I said.  I said what is the 

13  intent of the County Commissioners.  What we have 

14  attempted to do is to work with two mayors in this city, 

15  a Republican mayor and a Democratic mayor.  

16           We have worked with two city councils, a 

17  Republican and a Democratic city council.  We have 

18  worked with the Redevelopment Authority.  They have all 

19  asked very tough questions.  They have all negotiated 

20  very hard for the benefit of the city.  

21           But they've done it with the intention of 

22  moving this project forward.

23           Commissioner Henderson and Commissioner 

24  Shellenberger have not done that.  They have not engaged 

25  in a dialogue trying to move this project forward.
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 1      Q.   So by asking questions that don't get answers, 

 2  that's not trying to engage in a dialogue?

 3      A.   Howard, I've said it four times, and I'll say 

 4  it four more times if you keep asking the question, we 

 5  answered every single question.

 6           If you go through all of the communication that 

 7  Penn Square Partners and the Convention Center Authority 

 8  collectively have provided to this community, to these 

 9  two County Commissioners, every one of those questions 

10  has been answered.  

11           We have made public statements repeatedly 

12  answering those questions.  I think that the partners of 

13  Penn Square Partners have done everything they can to be 

14  open and honest in trying to move this project forward 

15  for the benefit of the residents of Lancaster City and 

16  for the benefits of Lancaster County.  That's what we 

17  have done and that's what we'll continue to do.  

18           And I am optimistic that if this court gives us 

19  the injunctive relief that we are looking for, that we 

20  will be able to get the cost of this project down and we 

21  will be able to move this project through after eight 

22  years of non-stop lawsuits, and get this thing done, and 

23  deliver that to the residents of the city and the 

24  community.

25           That's what I believe.
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 1      Q.   Well, let's switch to that topic then -- 

 2      A.   Okay.

 3      Q.   -- of getting the costs down.  

 4      A.   Okay.

 5      Q.   The $134 million budget that's -- that was 

 6  referenced in Exhibit 37.  

 7      A.   Yes.

 8      Q.   From July of 2005 am I correct that that was 

 9  the last-announced, publicly-announced cost estimate 

10  prior to the -- going to bid in May of 2006?

11      A.   I'm not sure of that answer.  I'm not sure when 

12  we identified the opportunity of increasing the IFIP 

13  funds from 12 million to 14 million and when we 

14  announced that.  So I'm not exactly sure of that time 

15  frame, but at some point in that process, and I think it 

16  was prior to the bids coming in, it was very close -- 

17      Q.   But that goes to the revenue side, not the cost 

18  side, correct?

19      A.   No.  Because we put that actually in the 

20  contingency line item as well.  So to get a balanced 

21  budget, it goes in the sources side and it also goes 

22  into the cost side.  And I believe that that information 

23  was made public prior to the bids coming in.

24      Q.   So that would have added $2 million?

25      A.   That's correct.
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 1      Q.   But if it was before the bids came in, it was 

 2  shortly before the bids came in?

 3      A.   Very shortly before the bids came in.

 4      Q.   So basically we go from July of 2005 at $134 

 5  million up to or about the time bids are in without 

 6  increasing the budget, except maybe just before that by 

 7  a couple million dollars?

 8      A.   I think that's correct.

 9      Q.   All right.  Now, let's talk first about the 

10  timing of when these bids were to come in.

11           May 17th was when most of the bids were to be 

12  opened, correct?  

13      A.   That's correct.

14      Q.   Okay.  Would you agree that from the 

15  perspective of a developer or an owner, for a large 

16  publicly-bid construction project, that you would much 

17  prefer to have your -- to go to bid and have the bids 

18  open earlier in the construction season than mid-May?

19      A.   I think as I stated before, as soon as I can 

20  get this project purchased, the better off we are.

21      Q.   Let me ask again, and I'd like you to -- maybe 

22  I didn't ask it in a way you understood it, because your 

23  answer wasn't really responsive to what I was looking 

24  for.  

25           So let me try again.  
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 1      A.   Okay.

 2      Q.   From the perspective of an owner or developer, 

 3  if you're going to bid on a large public project, 

 4  wouldn't you like to go to bid earlier than mid-May?  

 5  Wouldn't you like to be at bid in the March or April 

 6  time frame, before contractors start getting to their 

 7  capacity in terms of projects?

 8      A.   No.  I don't -- I don't think on a project of 

 9  this size that timing of the bid, other than from the 

10  cost standpoint, escalation standpoint, really has a lot 

11  to do with the costs.

12           And if where you're going with this, I also 

13  don't think it has an impact on, you know, when you 

14  start the project.

15           In some projects of smaller size and smaller 

16  duration, you would want to build the project during the 

17  prime building months, you wouldn't want to build over 

18  the winter, you wouldn't want to start to break ground 

19  on a project when the ground is still frozen.  You 

20  wouldn't want to lay slabs when the ground's still 

21  frozen.  That increases the costs.

22           On a projEct of this size, you're gonna run 

23  over -- you know, the full cycle.  So I don't think the 

24  timing was critical in terms of when you went to bid.

25      Q.   Well, I appreciate the explanation but that's 

                                                                     374

 1  not exactly where I was going.  

 2      A.   Okay.

 3      Q.   I was looking at more from one of the factors 

 4  you had mentioned in terms of the competitiveness of the 

 5  bidding environment?

 6      A.   Right.

 7      Q.   Wouldn't one expect to have greater competition 

 8  among bidders earlier in the season when -- before 

 9  bidders start to fill up by giving the successful 

10  bidders on other project?

11      A.   No, because this project is a 24-month 

12  construction project, so I don't think that has a great 

13  bearing on the competitiveness.

14      Q.   All right.  Could you look at Exhibit 28, 

15  please?

16      Q.   These are materials that your counsel, 

17  Mr. Pittinsky, had e-mailed to me and we went over these 

18  at your deposition, do you recall?

19      A.   I do.

20      Q.   Okay.  And the first is a list of the apparent 

21  low bids received for the project, the second is a chart 

22  showing bids that had been received prior to March 17th, 

23  received and awarded prior to March 17, then the last 

24  three pages is the invitation to bid for the rebidding, 

25  which at the time was scheduled to be opened on July 19, 
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 1  I believe you testified it's now been pushed back a week 

 2  to July 26th; is that right?

 3      A.   That's correct.

 4      Q.   All right.  If you would look at the first page 

 5  of the rebidding of the materials, which is this sheet 

 6  right here, which says invitation to bid.

 7      A.   Yes.  With the -- with the bold categories?

 8      Q.   Yes.  There are 21 total contracts originally 

 9  in the bid, correct, 21 total contracts that were bid 

10  for May 17th?

11      A.   Yes.  Yes.

12      Q.   And then the ones that are in bold, the five 

13  contracts in bold, contract number 4, general trades, 

14  contract 8, masonry, contract 11, glaze and glass -- 

15  glass and glazing, contract 12, drywall, acoustical 

16  ceiling and EFIS, and contract 13, painting, are all 

17  being rebid and are all being rebid as part of general 

18  trades, correct?

19      A.   That's correct.

20      Q.   And you had described doing it all as part of 

21  general trades to increase the competitive bidding 

22  environment because you're going to -- now High 

23  Construction Company is going to bid, correct?

24      A.   I believe I said there was two reasons.

25           One is --
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 1      Q.   And that was one of them?

 2      A.   That was one of them.

 3      Q.   Okay.  And the other was to combine those other 

 4  four, what had been separate primary contracts under the 

 5  general trades?

 6      A.   Right.

 7      Q.   So as to make that available to a greater 

 8  number of subcontractors, more folks involved in those 

 9  other four trades could perform as subcontractors than 

10  they could doing their own bid as primary bidders, 

11  correct?

12      A.   That's correct.

13      Q.   All right.  Now, as to that second aspect, the 

14  fact that you now believe in hindsight that you could 

15  have greater competition by including all of those four 

16  other trades under general trades, that's something you 

17  could have done originally, correct?

18      A.   I think it's something we could have done 

19  originally, but if we would have gotten adequate 

20  coverage, I think all but one of those other four primes 

21  only had one bidder.

22      Q.   Okay.

23      A.   So as a result of only getting one bidder, we 

24  looked at how can we increase the number of bidders for 

25  those prime contracts.
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 1      Q.   And that was completely the --

 2      A.   Rationale.

 3      Q.   -- the project team's decision, though, rather 

 4  to bid them separately or combined and first you tried 

 5  separately, and now you're doing it combined for the 

 6  reasons you explained?

 7      A.   Correct.

 8      Q.   Now, on the 12th, you testified about the 

 9  alleged chilling effect that you believe the 

10  commissioners' actions had had on the bid environment, 

11  correct?

12      A.   Correct.

13      Q.   And you said you had heard from Reynolds 

14  Construction Management, who is the construction manager 

15  for this project, that contractors were telling Reynolds 

16  they weren't interested because of the chilling effect, 

17  correct?

18      A.   Correct.

19      Q.   Am I correct that you didn't hear that directly 

20  from contractors, you heard it, though, secondhand from 

21  Reynolds?

22      A.   That is absolutely correct.

23      Q.   And to try to create an environment where 

24  that's not going to be a factor, that's one of the 

25  reasons you're having High Construction Company now bid 
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 1  the -- the larger general trades package, correct?

 2      A.   That's correct.

 3      Q.   All right.  Now, High Construction Company 

 4  previously has done environmental remediation work at 

 5  the Watt & Shand building for this very project, right?

 6      A.   That's correct.

 7      Q.   In fact, High Construction --

 8      A.   Well, let me -- when you say for this very 

 9  project, they did it when we bought the building back in 

10  1999.  That wasn't this project.

11      Q.   Okay.  But --

12      A.   So I will -- I will agree that they did work on 

13  the site back in 1999.  

14      Q.   And, in fact, the plan, until recently, was 

15  that High Construction Company was going to be doing 

16  some of the CM work on this project as a subcontractor 

17  for Reynolds, right?

18      A.   That is correct.

19      Q.   And, in fact, they've been working all along on 

20  estimating the job along with Reynolds, right?

21      A.   That is correct.

22      Q.   And High Associates, an affiliate of High 

23  Construction Company, has been the master developer on 

24  the project, right?

25      A.   That's correct.
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 1      Q.   And can you just describe as master developer 

 2  what High Associates has done?

 3      A.   I think I stated that on Wednesday.  Do you 

 4  want me go through the full litany of things we've 

 5  done?  

 6      Q.   Can you boil it down to a summary?

 7      A.   We've coordinated the development of the 

 8  project.

 9      Q.   Thank you.  

10           And now, you testified that you, to accommodate 

11  a request from High Construction Company, you've agreed 

12  to delay the bid opening by a week from July 19th to 

13  July 26th, correct?  That was at the request of High 

14  Construction?

15      A.   That was a request of High Construction Company 

16  to the design team and a recommendation from the 

17  construction manager and the owners or an acceptance -- 

18  a recommendation from High Construction to Reynolds and 

19  agreement by Cooper Carry Reynolds to grant that 

20  extension.  

21      Q.   Is it fair to say that, given the involvement 

22  that High Construction Company has had with this 

23  project, working with Reynolds, working on the 

24  estimating, that no contractor could be better prepared 

25  to make a bid and have a better understanding of the 
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 1  project than High Construction?  

 2      A.   No.

 3      Q.   How could someone have a better understanding 

 4  than High Construction does now?

 5      A.   All of the information that is --

 6      Q.   I'm not suggesting -- 

 7           YOur Honor, he's interrupted -- he's 

 8  interrupted the witness's answer?

 9           MR. KELIN:  I'm sorry.  I apologize.

10           THE COURT:  Go ahead and finish.

11           THE WITNESS:  Thank you.  I think all of the 

12  information that's required to submit a bid on the 

13  project is contained in the bid documents.  

14           And I think that High Construction, as any 

15  other bidder who wants to bid on the project, can review 

16  all that information and submit it.  

17           I also think I told you in the deposition that 

18  I did not have any information on what components of the 

19  project High Construction did the design development 

20  estimate on, versus what components of the project 

21  Reynolds did the estimate on.  

22           So I can't sit here today and tell you for 

23  certain that the components of the project that are 

24  being rebid were the components of the project that were 

25  estimated by High Construction.  I don't know that for a 
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 1  fact.

 2      Q.   But whatever Reynolds did, they reviewed 

 3  anyway, right?

 4      A.   I think they -- I don't think it's fair to say 

 5  they reviewed.  I think they collectively submitted to 

 6  the owners a joint design development budget.

 7      Q.   And, sir, I wasn't trying to suggest and didn't 

 8  suggest in my question that High was getting an unfair 

 9  advantage.  I was simply saying that given their 

10  involvement that they've had, a contractor wasn't -- 

11  couldn't have a better opportunity to be well-prepared 

12  and have a better understanding of the project.  

13           Would you agree with that?

14      A.   Again, I think I said no.  Depending on the 

15  contractor, if there's a contractor that has built 10 

16  convention centers, and they chose to bid on the 

17  project, they would have equal or better, because this 

18  is a project that they've built before.

19      Q.   Okay.

20      A.   So I don't know if I would agree with your 

21  characterization.

22      Q.   Well, are you fully satisfied in any event that 

23  High Construction Company has had an adequate 

24  opportunity to be fully prepared to submit a bid that's 

25  fair and reasonable and is based on an accurate 
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 1  understanding of the project?

 2      A.   Yes.

 3      Q.   All right.  And you're also confident that High 

 4  Construction Company will not be adversely influenced by 

 5  the actions of commissioners Shellenberger and 

 6  Henderson, correct?

 7      A.   I think I can say with certainty that High 

 8  Construction won't be influenced by the actions of 

 9  Henderson or Shellenberger.

10      Q.   I mean --

11      A.   But, as I stated on Wednesday, as a general 

12  trades prime contractor, the majority of the work that 

13  is performed under the general trades package is 

14  actually performed by the subcontractors, not by High 

15  Construction.

16           So it still requires that the subcontractor 

17  community that is performing 90 percent of the work is 

18  crucial to getting a competitive bid, either from High 

19  Construction, or any of the other prime contractors who 

20  may submit the work.

21           Now, other prime contractors may do more or 

22  less self-performance than High Construction.  I can't 

23  address that.  But in a case of High Construction, it's 

24  still critical, paramount, that they get adequate 

25  coverage on each of the subcontractors underneath their 
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 1  contract, including the four that were previously prime 

 2  contracts that will now be rolled underneath their 

 3  contract.

 4      Q.   Okay.  The second issue -- you had talked about 

 5  three different issues that you were trying to address 

 6  in this rebid process to bring down the price of the 

 7  bids and one was increasing the competitive nature 

 8  through the involvement of High Construction, correct?

 9      A.   Correct.

10      Q.   All right.  The second one was you addressed 

11  the issue of what you called design creep with respect 

12  to the interior design?

13      A.   That's correct.

14      Q.   What's design creep?

15      A.   Design creep occurs when you go from documents 

16  with less specificity, I think, to more specificity and 

17  the design team enhances or embellishes the materials 

18  that are going to be used in that finished product.  So 

19  that would be design creep.  

20           I don't know if you've built a house, but you 

21  can go in and say, I want to buy a kitchen.  And you go 

22  in and you say, okay, I'm going to have a kitchen and 

23  you're going to have cabinets in the kitchen and then 

24  when you get in with the designer and they say, well, do 

25  you want to have crown molding in your kitchen, that 
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 1  would be great, they go along with the cabinets, right, 

 2  absolutely, sure, I'll take the crown molding, and you 

 3  want these pewter pulls, right, oh, sure, you have got 

 4  to have pulls, you can't open the drawers, so by the 

 5  time you're all said and done, you went from a $10,000 

 6  kitchen to a $20,000 kitchen just by adding features.  

 7  You didn't add any more space, you still got drawers, 

 8  but you added features.  That's design creep.

 9      Q.   You don't blame the commissioners for design 

10  creep, do you?

11      A.   Not at all.

12      Q.   The third of the three items you had mentioned 

13  they were trying to address is to engage in value 

14  engineering with the other contractors on the bids that 

15  you're not rebidding, and those other contractors you 

16  said came in either within budget or very close to the 

17  budget; is that right?

18      A.   That's correct.

19      Q.   And just looking at the page we're at in 

20  Exhibit 28, with the 21 contracts listed, that means if 

21  you're rebidding five, that 16 of the 21 contracts came 

22  in at or under budget, right?

23      A.   No.  They came in at under or close to budget.

24      Q.   Close.  All right.  Thank you.  

25      A.   I think you made a statement about six or seven 
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 1  percent.  I think it's -- I forget which one it is, six 

 2  or seven percent of the variance is contained within 

 3  those contracts.

 4      Q.   Okay.  

 5      A.   It's not a big number, but it's still there.

 6      Q.   Okay.  So of the -- I think you've said $22 

 7  million variance, 93 percent is in the five contracts 

 8  that are being rebid?

 9      A.   That's correct.  That's approximately correct.

10      Q.   Okay.  Now, as to value engineering with these 

11  16 other contracts, the value engineering process is 

12  something that had been ongoing by the architects and 

13  engineers for the project for some time, correct?  I 

14  mean, even before the bids were out?

15      A.   Again, I think as I stated in my deposition, 

16  that back when the design development documents came in, 

17  there were the same process of scope clarification, and 

18  value engineering was done on certain packages within 

19  the overall project.  

20           So it's correct to state that both value 

21  engineering and scope clarification, activities, by the 

22  construction manager, the architect and the developer 

23  were occurring during that process.

24      Q.   Okay.  So now, after the bids, you're looking 

25  to see if there are additional value engineering items 
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 1  that weren't caught previously by the architects and 

 2  engineers that could still lower the cost even further, 

 3  correct?

 4      A.   I don't think caught is an accurate reflexion 

 5  of the word.  Decisions were made not to accept those 

 6  value engineering ideas, because we believe we have the 

 7  ability to fund the project as it was designed.  

 8           So in the value engineering process, some of 

 9  the value engineering occurs, just eliminates costs and 

10  doesn't change any other aspects of the project.

11           In other value engineering, you've got to make 

12  a decision, do I want to modify the scope or the -- or 

13  the materials to get a lower cost, but also a different 

14  product?

15      Q.   Well, you don't blame the commissioners for 

16  decisions that have been made previously --

17      A.   No.

18      Q.   -- or are being made by a value engineer, 

19  right?

20      A.   Do not.

21      Q.   So of the three areas you identified, 

22  competitiveness, design creep and value engineering, two 

23  you don't blame the commissioners for, one you do?

24      A.   I also said inflation.  I believe that's on 

25  your board there.
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 1      Q.   Okay.

 2      A.   I can't read it from here, but I think that's 

 3  what I said.

 4      Q.   And of the three areas that you've identified, 

 5  isn't it true that for each of those areas that you're 

 6  addressing, you hope to decrease the bids by a range of 

 7  5 to 8 million for each of the three areas?

 8      A.   That's correct.

 9      Q.   Now, this is not the only project of which 

10  you're aware from recent times that has come in well 

11  over budget, correct?

12      A.   Are there over projects that come in over 

13  budget?

14      Q.   Well, and particularly recently, haven't there 

15  been quite a few because of cost escalations over the 

16  past year that have been more or less unprecedented in 

17  the construction industry?

18      A.   I would agree with that.  I would also agree 

19  that there's been some that have come in at or under 

20  budget.

21      Q.   And there have been some that have had multiple 

22  bidders and some that have had only single bidders, 

23  particularly as to general trades other than this 

24  project, right?

25      A.   I can't comment as to how many bidders were on 
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 1  other projects.

 2      Q.   You don't know?

 3      A.   I don't know.

 4      Q.   Let's shift focus to project financing.  

 5           THE COURT:  If you're going to shift focus, 

 6  we'll take a recess at this particular time.

 7           (Recess.)

 8            THE COURT:  Now, be seated.  Come to order 

 9  doesn't mean be quiet.

10           Okay.  We don't want to get people up and down 

11  all the time.  It looks like a jack in the box.  

12           All right.  Ready to continue then?

13           MR. KELIN:  Thank you, Your Honor.

14           THE WITNESS:  Your Honor, before we start, and 

15  as much as it pains me to do this, I need to go back on 

16  a comment that I made earlier regarding a question that 

17  Mr. Kelin asked relative to tab 33.

18           THE COURT:  Do you have any objection to going 

19  back?

20           MR. KELIN:  No, no.

21           THE WITNESS:  Just for clarity sake, Howard, I 

22  want to make sure I'm clear on this.

23  BY MR. KELIN:

24      Q.   Yes.

25      A.   The letter to the newspaper that you 
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 1  referenced, I believe states that as of the date of the 

 2  guarantee, there has been no changes to the square 

 3  footage of the project being 50,000 square feet.

 4           I believe the guarantee was issued in 

 5  December.  I don't know the exact date that the 

 6  guarantee was issued.

 7           $110 million budget that you were referring me 

 8  to, back to Mr. Beckett's testimony, was based on the 

 9  project that was 32,000 square feet.

10           During the month of December, there was a 

11  option 8, I think I referred to, which was a 50,000 

12  square foot exhibit hall.

13           So if that option was the option that was being 

14  referred to in this article and the guarantee was issued 

15  in December, then Mr. Cooley's letter is accurate.  

16  Okay?  So I just don't -- I was referring back to the 

17  October time frame when the ordinance was issued and I 

18  wasn't sure if you were talking about the ordinance and 

19  $110 million budget or the guarantee and the 123,000 -- 

20  $123 million budget.  

21           So I just wanted to -- I just wanted to be 

22  clear there so I didn't have any confusion on that.

23      Q.   No, I appreciate that.  

24      A.   So you didn't have any confusion on that?  

25      Q.   Or Mr. Cooley?
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 1      A.   Or Mr. Cooley.  Which would be worse for me.

 2      Q.   And I'm sure we all appreciate the 

 3  clarification.  

 4      A.   You're welcome.

 5      Q.   So in other words, assuming Mr. Cooley's 

 6  correct and this decision for the 50,000 square foot 

 7  exhibit hall was made prior to December 15, 2003, when 

 8  the guarantee was signed, then he's correct that that 

 9  decision was made before the commissioners -- present 

10  commissioners took office?

11      A.   He's correct that the size of the exhibit hall 

12  didn't change.  That's the statement, that the size 

13  didn't change.

14      Q.   Right.

15      A.   There was a 50,000 square foot exhibit hall.  

16  That just didn't reference back to the 110, that went to 

17  129 million.

18      Q.   Right.  But as far as the size?

19      A.   Or excuse me.

20      Q.   The size of the exhibit hall, that didn't 

21  change?

22      A.   That's correct.

23      Q.   After mid-December, 2003, correct?

24      A.   It went from a sketch plan of 50,000 to 49,000 

25  square feet where it is today.
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 1      Q.   Okay.  So then Mr. Cooley's right?

 2      A.   That's correct.

 3      Q.   But you're wrong?

 4      A.   If that date is correct.

 5      Q.   But you're wrong in what you testified, that 

 6  the commissioners, during 2004, were putting pressure on 

 7  the Bureau -- the Visitors Bureau to increase the size?

 8      A.   No, I think I stand by my statements relative 

 9  to the actions of the County Commissioners that occurred 

10  in 2003 on the campaign trail and in 2004 when they 

11  became commissioners, because as I stated to you, option 

12  8 was a sketch plan.  It went from option 8 to option -- 

13  actually, to option 14.  

14           We had a schematic plan that had the exhibit 

15  hall at less than 50,000 square feet, and that wasn't 

16  sufficient, and that was during the 2004 time frame.  So 

17  I stand by my statement.  

18           I just wanted to be correct with respect to the 

19  timing of this letter and the guarantee, not the 

20  ordinance and not the $110 million budget.

21      Q.   So that I understand your testimony as to the 

22  role of the commissioners, am I correct that you believe 

23  at the time they came into office, the 49,000 square 

24  foot exhibit hall was decided upon, it was later an 

25  option to go to 45,000 --
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 1      A.   No.

 2      Q.   -- square feet?

 3      A.   No.  No.

 4      Q.   Okay.

 5      A.   What I said was the time they came into office, 

 6  there was a -- an option that was being discussed, 

 7  option 8, which had a potential 50,000 square foot 

 8  exhibit hall that would be built in two phases, phase 

 9  one and phase two, or it could be all built at once if 

10  you had the funds to do that.

11           When we finalized the design process, which, 

12  actually, didn't finalize, but when we completed the 

13  first set of sketch plans, I think it was March, it came 

14  in at 45,000 square feet.  And that wasn't enough, so we 

15  kept redesigning until July, until we got it to 49,000 

16  square feet.  

17           So I think all the statements that I've made 

18  relative to the actions of the County Commissioners 

19  during the time frame that you referenced me, 2004 to 

20  that period of time, is correct.  

21           I also think that it had an influence while 

22  they were on the campaign trail and their actions, not 

23  the County Commissioners at that time, because there was 

24  a different set of County Commissioners, but the actions 

25  of Commissioners Henderson and Shellenberger -- and at 
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 1  that time I think they were elected, when the election 

 2  was in November.  So they were commissioners-elect.  So 

 3  I just wanted to make sure that you got an accurate 

 4  picture of that time frame.

 5      Q.   All right.  Would you please turn to Exhibit 

 6  27.  

 7           Now, Exhibit 27 is Exhibit E to the joint 

 8  development agreement of -- for the project, dated 

 9  January 31, 2006, correct?  

10      A.   Yes.

11      Q.   All right.  And this identifies for the project 

12  sources of funding, correct?

13      A.   Correct.

14      Q.   All right.  And the column that says committed 

15  reflects what the project team understood was committed 

16  in terms of funding as of the end of January, 2006, 

17  correct?

18      A.   That's correct.

19      Q.   And the column that says commercially 

20  reasonable efforts reflects what at that time was 

21  proposed, but not yet committed, but which the parties 

22  to the joint development agreement had agreed to use 

23  commercially reasonable efforts to obtain, correct?

24      A.   That's correct.

25      Q.   And the top half identifies PSP, the investment 
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 1  of $10 million, correct?

 2      A.   Correct.

 3      Q.   And then there are seven items identified for 

 4  RACL and that relates to funding for the hotel portion, 

 5  correct?

 6      A.   Correct.

 7      Q.   All right.  And then under that are items for 

 8  the Convention Center Authority and those relate to 

 9  funding portions for the convention center, correct?

10      A.   For the condominium units that will be owned by 

11  RACL and the convention center.  Included within the 

12  condominium unit is an undivided interest in the common 

13  areas.  

14           So in terms of the cost, it includes both the 

15  direct portion of the hotel, which I think your question 

16  was, as well as the portion of the common elements.  So 

17  it's both.

18      Q.   For both the hotel portion and the -- 

19      A.   Convention center.

20      Q.   -- convention center portion?

21      A.   Which is defined as common elements within the 

22  condominium documents.

23      Q.   Okay.  Let's look at the line item for RACL 

24  that says hotel revenue bonds, $24 million.

25      A.   Yes.
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 1      Q.   Okay.  That relates to $24 million of bonds 

 2  that is proposed to be sold by RACL and debt service on 

 3  those bonds to be paid by RACL, correct?

 4      A.   That's correct.

 5      Q.   And the course of funding to RACL for that debt 

 6  service is going to be rent on the hotel paid by Penn 

 7  Square Partners over a period of 20 years, which is the 

 8  anticipated time frame for the bonds, correct?

 9      A.   That's correct.

10      Q.   And the city guarantee that you discussed 

11  before in your testimony is a limited guarantee by the 

12  City of those $24 million bonds only to the extent 

13  there's a shortfall in RACL's ability to pay debt 

14  service if the hotel is deemed to be taxable and RACL, 

15  therefore, has to pay tax -- real estate tax on the 

16  hotel, meaning it won't then have enough money for debt 

17  service; also, the City guarantee kicks in, and they 

18  pick up -- the city picks up that shortfall in debt 

19  service, correct?

20      A.   It may not have enough -- 

21      Q.   Okay.

22      A.   -- through our structure.  If it doesn't, then 

23  the City would pick that up.

24      Q.   Now, at the time, the plans for the $24 million 

25  RACL hotel construction bonds were discussed, it was 
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 1  also made public that to support financially RACL, that 

 2  in addition to Penn Square Partners' agreement to pay 

 3  rent, that there would be a consortium of local banks 

 4  that would issue a letter of credit in the event Penn 

 5  Square Partners, for any reason, did not make all of its 

 6  rent payments over 20 years, correct?

 7      A.   It would be a credit enhancement that 

 8  Mr. Beckett talked about for the Convention Center 

 9  Authority side.  That would be the same type of 

10  structure that would be put in place on this side.  That 

11  was what was anticipated.

12      Q.   And what was publicly discussed at the time is 

13  that it would be a consortium of local banks that would 

14  provide a letter of credit, right?

15      A.   That's correct.

16      Q.   Okay.  And at this point, -- well, up to now, 

17  including at this point, there is no such consortium of 

18  local banks, right?

19      A.   With respect to the permanent financing?

20      Q.   With respect to the $24 million hotel bonds 

21  that we're talking about?

22      A.   Which portion of the 24 -- what time frame?

23      Q.   Is there a consortium of local banks to provide 

24  credit enhancement to those bonds as had been publicly 

25  discussed?
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 1      A.   Under the current financing structure?

 2      Q.   Yes.

 3      A.   That we are pursuing right now?  

 4      Q.   Yes.  

 5      A.   There will be a -- either a single bank or a 

 6  consortium of banks that will provide the construction 

 7  financing for the construction of the hotel unit.  

 8           That construction financing will be taken out 

 9  by a permanent lender and we will not be pursuing, at 

10  this point, the bond structure that was contemplated in 

11  these agreements.

12           It doesn't change the risk to the City, nor 

13  does it change the capital structure.  It's a more 

14  efficient approach for us to pursue than what was 

15  contemplated when we put this agreement together.

16      Q.   So that we're clear, what was initially 

17  contemplated were these bonds that would be supported, 

18  in part, by a letter of credit from a consortium of 

19  local banks and your testimony is, that's not what's 

20  going to happen; instead, there's a different plan 

21  where -- a different plan for financing that $24 

22  million; is that correct?

23      A.   That's correct.

24      Q.   Okay.  And that financing is going to involve a 

25  loan?

                                                                     398

 1      A.   The permanent financing will involve a loan.  

 2  And the construction -- well, both of them will involve 

 3  a loan.

 4           One will be a construction loan, and one will 

 5  be a permanent financing.

 6      Q.   And have those agreements been obtained and 

 7  finalized?

 8      A.   They have not.

 9      Q.   And do you know when they will be finalized?

10      A.   I do not.

11      Q.   Therefore, if you don't know when they'll be 

12  finalized, you don't know if they'll be finalized, 

13  correct?

14      A.   I have a very high degree of confidence that 

15  they will be finalized within the time frame that's 

16  necessary to move forward with the construction of the 

17  project.

18      Q.   Now, when we met at your deposition a couple 

19  weeks ago, there was a different plan.  That involved 

20  getting $24 million from an insurance company, right?

21      A.   That's the plan I just spoke of.

22      Q.   Oh, okay.  Same plan as from a couple weeks 

23  ago?

24      A.   Same plan.

25      Q.   All right.  Then the item two lines above that 
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 1  is a $12 million proposed IFIP grant to RACL?

 2      A.   That's correct.

 3      Q.   That's what's also called the Act 23 grant, 

 4  correct?

 5      A.   That's correct.

 6      Q.   And you're aware that the County has filed 

 7  litigation that's pending in the Commonwealth Court 

 8  challenging the constitutionality of that Act 23 grant 

 9  approval by DCED, correct?

10      A.   I am aware of that.

11      Q.   Okay.  Would you please turn to Exhibit 29.  

12           And I'll represent to you that as indicated on 

13  the first page, these are transcripts -- or transcript 

14  of proceedings before the Commonwealth Court from last 

15  Friday, July 7th, at which Mr. Pittinsky and I were 

16  included among the attorneys before Judge Quigley, who 

17  is sitting as a Commonwealth court judge in this matter.

18           And would you please turn to page 48 of the 

19  transcript, which is just two pages from the back?

20           Are you with me, sir?  

21      A.   Yes, I am.

22      Q.   And if you look at the -- starting with the 

23  second paragraph and this is Judge Quigley speaking at 

24  the -- after the argument, he says, I really did enjoy 

25  hearing the argument.  I think the argument that's made 
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 1  by the County is a very interesting argument, a lot of 

 2  logic to it, and it may have sufficient merit to come 

 3  down with something that is favorable.  I'm not going to 

 4  rule from the bench at this point, because I'm not that 

 5  familiar.  

 6           And then if you just skip another paragraph, he 

 7  says, I'm going to enter a brief order at this point and 

 8  then I will entertain any objections that anybody might 

 9  want to make.

10           And then he goes on to state in the order:  And 

11  now, the matter, having come forward for preliminary 

12  inquiry, but all parties having indicated that because 

13  summary relief has been requested, that the posture of 

14  this case right now is, in effect, a request for mutual 

15  summary judgment, and, therefore, not just a ruling on 

16  preliminary issues, but an actual verdict on the merits, 

17  is ready to be entered at this time.  

18           Do you see that, Mr. Fitzgerald?

19      A.   I'm trying to catch up to you, Howard.

20      Q.   Okay.  I'm sorry.  Go right ahead.

21      A.   Yes.

22      Q.   And then you see the attorneys say, no, there's 

23  no objection, and the Court says, accordingly, the Court 

24  will enter a verdict in due course.  

25           Do you see that?
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 1      A.   Yes, I do.

 2      Q.   Okay.  And are you aware, as Mr. Pittinsky had 

 3  represented to the court before the hearing started, the 

 4  judge shortly after entered an order basically following 

 5  up on this saying, look, I'm going to be entering a 

 6  decision on the merits.  I'm, therefore, denying the 

 7  preliminary relief and there will be an order entered on 

 8  the merits.  

 9           Are you aware that there's gonna be an order on 

10  the merits of this issue to be decided by Judge Quigley 

11  in due course?

12           MR. PITTINSKY:  Objection, Your Honor.  That is 

13  not how I characterize the order.  That's how Mr. Kelin 

14  characterizes the order.  

15           Obviously, the order speaks for itself, and I 

16  really don't understand why we are asking this witness 

17  questions about this case that's pending in Commonwealth 

18  Court and, in fact, I object certainly to any questions 

19  relating to the case that Mr. Kelin has brought in 

20  Commonwealth Court.

21           THE COURT:  What's the relevance of -- first of 

22  all, how does this witness even know about this; and 

23  secondly, what relevance does it have here, Mr. Kelin?  

24           MR. KELIN:  Well, first, I'm asking him if he 

25  knows about it.  Maybe he does; maybe he doesn't.  But 
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 1  the relevance is, Mr. Beckett testified that until the 

 2  financing is secure for both the hotel and the 

 3  convention center, he's not ready to go remarket the 

 4  bonds, which means they don't have any immediate harm, 

 5  because they're not ready to go forward.

 6           And here's a Commonwealth court judge who is 

 7  considering the constitutionality to an important 

 8  component of the financing saying, I'm gonna be issuing 

 9  an order, but I'm telling you right now from the bench, 

10  I think the county's position has a lot of logic to it.  

11           So the point is, they don't have irreparable 

12  harm, Your Honor, because they don't have their 

13  financing in place.  

14           That's the relevance.

15           MR. FENNINGHAM:  Your Honor, I object to 

16  Mr. Kelin's characterization and mischaracterization of 

17  Mr. Beckett's testimony, and I think that's irrelevant, 

18  though, because if I -- I wasn't here, but as Mr. Kelin 

19  read the intention of the judge, he issued a verdict on 

20  the merits, which is what you have in your hand.  And I 

21  believe he dismissed the County's case.

22           MR. KELIN:  Well, that's not -- 

23           MR. FENNINGHAM:  And he did it on a summary 

24  judgment basis.  But it does speak for itself, but I 

25  think as far as Mr. Beckett --
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 1           THE COURT:  Well, let me say this.  I have 

 2  argued many times before appellate courts and they've 

 3  told me what a wonderful argument I have just given, 

 4  only to three months later get hammered by some written 

 5  opinion that they've done.  

 6           So what he thinks at that particular point -- 

 7  give me one second to actually read the order.

 8           MR. KELIN:  Sure.  Yes.

 9           THE COURT:  All right.  I've read it.

10           MR. KELIN:  Let me move on.

11           THE COURT:  I thought that was part of the 

12  question you were going to ask him.  I'll ask him.

13           What happens if the Commonwealth Court rules in 

14  favor of the county on this issue?  Do you know?

15           THE WITNESS:  Can you ask the question again, 

16  Your Honor, just so I understand --

17           THE COURT:  If the Commonwealth court rules in 

18  favor of the County.

19           THE WITNESS:  And invalidates Act 23?

20           THE COURT:  Uh-huh.

21           THE WITNESS:  Then we would not have the IFIP 

22  available.

23           THE COURT:  So there would be an additional $12 

24  million shortfall then?

25           THE WITNESS:  That would be correct.

                                                                     404

 1           MR. PITTINSKY:  Your Honor, of course we would 

 2  appeal such a decision.

 3           THE COURT:  I understand that.

 4           MR. PITTINSKY:  Right.

 5           THE COURT:  I'm aware whatever I decide, too, 

 6  is going to be appealed, also.  I'm not a dreamer here 

 7  that whatever I decide is going to resolve this case one 

 8  way or the other.

 9           All right.  You said you were ready to move on 

10  to another topic.  

11           Go ahead, Mr. Kelin.

12           MR. KELIN:  Yes, Your Honor, thank you.

13  BY MR. KELIN:

14      Q.   Would you please turn to Exhibit 4 in the 

15  notebook?  

16           MR. KELIN:  Your Honor, I'll just show this to 

17  you and present it to the witness.  What's there is a 

18  copy of what had been a two-page ad in the Lancaster 

19  Sunday News from May 18th, 2003.  And I'd just like to 

20  hand this to the witness, if I may, so he can see the 

21  original.

22           THE COURT:  All right.

23           THE COURT:  Is that what this is?

24           MR. KELIN:  Yes.  Yes.  And, Your Honor, in the 

25  copy, you can't read what's been blocked out.  This came 
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 1  from the archives of the Sunday News, but I'll read this 

 2  area that's blacked out says:  10 reasons why most 

 3  Lancaster Countians support the downtown convention 

 4  center.  And then it lists the 10 reasons.

 5  BY MR. KELIN:

 6      Q.   And if you would look at reason number 7, 

 7  please, Mr. Fitzgerald, and read that caption.

 8      A.   No cost or risk for county taxpayers.

 9      Q.   Yes.  It says construction is financed by a 

10  state grant and a bond.  The Lancaster County Convention 

11  Center Authority is solely responsible for operating the 

12  center and paying off the bond, using center revenues 

13  and a portion of the county hotel room tax, which 

14  increases with inflation and greater volumes of tourist 

15  dollars, correct?  

16      A.   Correct.  That's what it says.  

17      Q.   So as of May, 2003, what was being touted to 

18  the public is that there would be no county risk and 

19  that the convention center would be self-supporting in 

20  terms of relying on the tax revenues and other center 

21  revenues, correct?

22      A.   This is May of 2003?

23      Q.   Yes.

24      A.   That's what it says.

25      Q.   And if you look down at the list down at the 
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 1  bottom of the folks who paid for this ad, the -- it's a 

 2  little blurry in the copy we had, but at the second 

 3  column at the top, is that not Dale High, chairman and 

 4  CEO of High Industries, Inc.?

 5      A.   Yes, it is.

 6      Q.   And at the bottom, that's Lancaster County 

 7  Convention Center Authority, correct?

 8      A.   That's correct.

 9      Q.   And then at the bottom it says, figures based 

10  on studies by whom?

11      A.   PricewaterhouseCoopers.

12           MR. KELIN:  No further questions, Your Honor.

13           THE COURT:  Redirect?

14           MR. PITTINSKY:  Yes, Your Honor.  I think I 

15  have one question.  

16           THE COURT:  I've been told that many times.          

17           MR. PITTINSKY:  Yes, I know, Your Honor, and I 

18  hope to live up to it.  

19                   REDIRECT EXAMINATION

20  BY ATTORNEY ONE:

21      Q.   Mr. Fitzgerald, would you please turn to 

22  Exhibit Number 37 in Mr. Kelin's notebook.  

23      A.   Yes.

24      Q.   And you'll see that that's an article dated 

25  July 9, 2005.  
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 1           Do you see that?

 2      A.   I do.

 3      Q.   And Mr. Kelin, I believe, asked you one or two 

 4  questions about what the commissioners were doing at 

 5  that time.  

 6           Do you recall that?

 7      A.   I do.

 8      Q.   All right.  Do you recall whether on or about 

 9  July 9th, 2005, the commissioners had commenced any 

10  action against RACL or the Convention Center Authority 

11  or Penn Square Partners to prevent the project from 

12  receiving the DCED grant?

13      A.   Yes, they did.

14      Q.   What did they do, to the best of your 

15  recollection?

16      A.   I believe it was either March or April, I may 

17  be off on the date, they filed, I guess, a complaint 

18  against DCED's approval of the Lancaster City's 

19  guarantee, under which I believe is called the LGUDA 

20  Act.

21           THE COURT:  What act?  

22           THE WITNESS:  The LGUDA Act.  And so they 

23  challenged -- DCED did approve that Lancaster City went 

24  through the proper, appropriate steps to provide the 

25  guarantees that Mr. Kelin has spoken about.  
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 1           Mr. Kelin and the County challenged that 

 2  decision.  DCED reviewed their challenge and upheld 

 3  their initial position that the City, did, in fact, go 

 4  through the proper procedures.  

 5           I believe the County then challenged that 

 6  decision by DCED in the Commonwealth Court, and I 

 7  believe it was sometime in May of 2006 that the 

 8  Commonwealth court affirmed DCED's decision upholding 

 9  the decision that was made by the City to guarantee 

10  those bonds.

11          MR. PITTINSKY:  No further questions.  

12           MR. KELIN:  Just briefly, Your Honor.

13                    RECROSS EXAMINATION

14  BY MR. KELIN:

15      Q.   LGUDA is Local Government Unit Debt Act, and it 

16  was May 16th, 2005.  I'll be glad to stipulate to that, 

17  that was the date of the challenge.  

18           Does that sound about right to you when the 

19  County filed a complaint?  I have a copy here with me if 

20  you'd like.  

21      A.   That may be correct.  Again, I'm not sure.  I 

22  may be confusing the date that April Kopenhaver filed 

23  her case.

24      Q.   She filed a similar case earlier, correct?

25      A.   Similar case.  So I may haves those two 
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 1  dates -- I guess you joined her or she joined you.  I 

 2  don't know which.

 3      Q.   Okay.  We've been doing a lot of that lately.  

 4      A.   It seems that way.

 5      Q.   And the County filed a challenge with DCED?

 6      A.   That's correct.

 7      Q.   And DCED denied the challenge?

 8      A.   That's correct.

 9      Q.   And the County appealed to the Commonwealth 

10  Court, and the Commonwealth Court said no in terms of 

11  the process the City had followed, they followed the 

12  right process and they denied the appeal, right?

13      A.   That's correct.

14      Q.   So there wasn't anything that happened as any 

15  decision that was entered as a result of the County's 

16  efforts that slowed down your process, was there?

17      A.   Absolutely not.  I agree that every action -- 

18  and I think this is just yet another action, twice, that 

19  the County has taken to send a message that they're 

20  going to kill this project.  And it -- and I don't 

21  recall the date that you filed -- that you approved 

22  Resolutions 36 and 37, I don't know if it was before or 

23  after the County came back -- well, excuse me, the 

24  Commonwealth came back with their decision relative to 

25  your challenge under the LGUDA Act.  I think it was 
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 1  right after it.  So you failed then.  You failed a 

 2  second time in the Commonwealth.  So you came up with 

 3  another idea.  

 4           And I hope Your Honor agrees with us and 

 5  doesn't go through with that one.

 6      Q.   Well, in fact, Resolution 37 was adopted May 

 7  24, 2006, a week after -- 

 8      A.   Okay.

 9      Q.   -- your bids were opened, right?

10      A.   That's correct.  I don't know if it was a week 

11  after.  It was after, I think -- 

12           MR. PITTINSKY:  Your Honor, I had very limited 

13  redirect about what happened and --

14           THE COURT:  It was very limited.  Up until that 

15  question you were right within the scope of recross.

16           MR. KELIN:  Well, I was just following up on 

17  what the witness then went into, but I think Your Honor 

18  understands the dates, and I don't think there's any 

19  need to belabor the point, so I'll withdraw the 

20  question.

21           THE COURT:  Mr. Fitzgerald finally done?

22           MR. PITTINSKY:  No further questions.

23           THE WITNESS:  Great.  Thank you, Your Honor.

24           MR. PITTINSKY:  Your Honor, let the record 

25  reflect I stood by my representation.
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 1           THE COURT:  How many witnesses do you have 

 2  left?

 3           MR. FENNINGHAM:  We have at least two, Your 

 4  Honor.

 5           THE COURT:  Do we have a short one that we can 

 6  do?

 7           MR. FENNINGHAM:  We have Commissioner Molly 

 8  Henderson, Your Honor, and I don't believe that 

 9  testimony will be short.

10           THE COURT:  All right.  So who else is short?  

11  Who else?  

12           MR. PITTINSKY:  We have Commissioner Shaub.  He 

13  will be shorter than Commissioner Henderson.

14           THE COURT:  Well, pick whoever you -- I 

15  generally try to like to get one entire witness done.  

16  Maybe we can, at least, do direct examination of one of 

17  the witnesses -- well, call whoever you want.  I'll 

18  adjust.

19           MR. PITTINSKY:  All right.  Thank you.  

20           MR. FENNINGHAM:  Your Honor, the Authority 

21  calls commissioner Molly Henderson.  

22                     MOLLY HENDERSON, 

    called as a witness, being duly sworn or affirmed, was 

23           examined and testified as follows:  

24           MR. FENNINGHAM:  Your Honor, we're looking for 

25  A-1 through A-19 exhibits.
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 1           THE COURT:  They're up here.

 2           MR. FENNINGHAM:  Thank you, Your Honor.

 3           DIRECT EXAMINATION AS ON CROSS EXAMINATION

 4  BY MR. FENNINGHAM:

 5      Q.   Good morning, Commissioner Henderson.

 6      A.   Good morning.

 7      Q.   It's true you took office in January of 2004?

 8      A.   Yes.

 9      Q.   And it's also true that you received a Bachelor 

10  of Science degree from James Madison University in 

11  public health?

12      A.   Yes.

13      Q.   And a Master's degree in health education from 

14  West Chester University?

15      A.   Yes.

16      Q.   You are and continue to be a registered 

17  respiratory therapist?

18      A.   Yes.

19      Q.   And I believe you told me at your deposition 

20  that you actually taught courses at Millersville to 

21  prepare elementary school teachers to deal with teaching 

22  health education to grade school students; is that 

23  correct?

24      A.   I taught many courses at Millersville at the 

25  graduate and undergraduate level pertaining to many 
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 1  subjects.

 2      Q.   And prior to your position as commissioner, you 

 3  were a city employee in the Public Health department; is 

 4  that correct?

 5      A.   Yes, I was head of Public Health and City of 

 6  Lancaster.

 7      Q.   Is it normal practice for the county solicitor 

 8  to prepare resolutions to memorialize official decisions 

 9  of the commissioners?

10      A.   Not necessarily.  They are sometimes prepared 

11  by the clerks.

12      Q.   And it's true, is it not, that you personally 

13  initiated Resolution -- what became Resolution 36 in 

14  early May -- 

15      A.   Yes.

16      Q.   -- of this year.

17           In fact, Resolution 36 was not prepared by the 

18  county solicitor?  

19      A.   No.

20      Q.   But it was prepared by you, yourself?

21      A.   Yes.

22      Q.   Did you have any assistance in preparing 

23  Resolution 36?

24      A.   Yes.

25      Q.   Didn't you -- did you testify that it was, in 
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 1  fact, your husband, Alex Henderson, who assisted you in 

 2  preparing the version of Resolution 36 presented to the 

 3  board on May 10 of this year?

 4      A.   After I prepared Resolution 36, as I generally 

 5  do with any document -- in fact, when I did my doctoral 

 6  dissertation -- 

 7      Q.   I'm just asking about Resolution 36.  

 8      A.   I always have my husband review, as --

 9      Q.   And, in fact, your husband reviewed Resolution 

10  36; is that correct?

11      A.   Yes.

12      Q.   You explained, and is it true, that Resolution 

13  36 was an evolving document that first began with a 

14  public statement you provided to the Board of the 

15  Authority on March 20 of this year?

16      A.   It began prior to that in a text form, where I 

17  presented a statement to -- at a work session and 

18  commissioners' -- and a commissioners' meeting and 

19  subsequent to that I then presented it to the Convention 

20  Center Authority at a public meeting.

21      Q.   And what you described in your testimony was 

22  that it was a written public document that you utilized 

23  on the evening of March 20 to appear before the 

24  convention board; is that correct?

25      A.   Correct.
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 1      Q.   And you told me that it was, among other 

 2  people, Mr. Kelin and your husband, assisted you in 

 3  developing that public statement; is that correct?

 4      A.   Yes.  They had reviewed it.

 5      Q.   Now, this presentation of Resolution 36 on May 

 6  10 of this year followed statements you made in the 

 7  press on May 4; is that correct?

 8      A.   I would have to see what they were.

 9      Q.   Let me show you Exhibit 13 from your deposition 

10  of last week.

11           The headline is -- it's in the Lancaster New 

12  Era headline reads:  Henderson wants review of center 

13  bond guarantee and I show you what's been highlighted 

14  and ask you if that was a statement attributed to you, 

15  Commissioner?  

16      A.   I --

17      Q.   Well, the question is just:  Is that a 

18  statement attributed to you?

19      A.   I'm looking at this orange highlighted section 

20  and I don't know that I necessarily agree with that.

21      Q.   The section that's highlighted reads Henderson, 

22  who opposes the project, said if she can rid the County 

23  of the guarantee, she would do it.

24           Now, did I ask you that question at your 

25  deposition, and did you tell me that this was attributed 
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 1  to you accurately by the press?  

 2      A.   I said it was attributed to me.

 3      Q.   And isn't it a fact that if you could, you 

 4  would rid the county of the 2003 county guarantee 

 5  agreement?

 6      A.   I believe what we have done or -- in the 

 7  resolutions is to revisit the guarantee, yes.

 8      Q.   No, but you didn't answer my question.  My 

 9  question was:  You personally, Commissioner, would you 

10  seek to rid the County of the County obligation under 

11  the county guarantee agreement dated December 15th, 

12  2003?

13      A.   I believe as it currently stands it needs to be 

14  readjusted, yes.

15      Q.   Isn't it true, following the questioning by 

16  Mr. Kelin of Mr. Fitzgerald, that the decision of the 

17  Commonwealth Court rejecting your challenge to Act 23 

18  was issued May 3, 2006?

19      A.   I don't recall.

20      Q.   Do you recall a decision coming to your 

21  attention prior to May 10, 2006?

22      A.   Yes.

23      Q.   Now, with regard to Resolution 36, and prior to 

24  May 10, isn't it a fact, Commissioner, that the county's 

25  special counsel, Mr. Kelin, recommended against you 

                                                                     417

 1  proceeding with Resolution 36?

 2      A.   He said that he could not recommend doing it.

 3      Q.   So he recommended against you going forward 

 4  with Resolution 36?

 5      A.   I didn't look at it that way.

 6      Q.   How did you look at it?

 7      A.   I looked at it that it was a decision that 

 8  needed to be made based on my understanding of the 

 9  situation and that we needed to go forward with this.

10      Q.   Going forward with what, Commissioner?

11      A.   The continued out-reach to the Convention 

12  Center Authority that we had been doing over the last 

13  year in four specific cases to try to open dialogue and 

14  move some sort of discussion forward.

15      Q.   Before you is Exhibit A-13, which is what we've 

16  been provided to be the official form of Resolution 

17  Number 36.  

18           Would you just take a look at that for a 

19  moment?

20           Could you show me in that document where it 

21  says that your intention is to create a dialogue with 

22  the Authority?  

23      A.   What we -- within this contains the invitation 

24  to go to DCED to revisit the guarantee.

25      Q.   Wasn't it your intention, and weren't you 

                                                                     418

 1  quoted in the press, that you intended to file another 

 2  action, another administrative review process, before 

 3  the DCED to examine, re-examine the county guarantee?

 4      A.   That's what we wanted to do.

 5      Q.   And that's what is stated in Resolution 36 as 

 6  one of the action items contemplated by you?

 7      A.   Yes.  It -- the invitation is to go to DCED 

 8  because of the substantive changes and consider a new 

 9  obligation requiring for its legal effectiveness 

10  approved by the DCED under the Local Government Unit 

11  Debt Act.

12      Q.   Now, you testified that Alex Henderson -- by 

13  the way, your husband is an attorney, correct?

14      A.   Correct.

15      Q.   And he works within a firm, local, that is a 

16  partner and has been assisting the County or in the past 

17  assisted the County with bond financing; is that 

18  correct?

19      A.   Hartman, Underhill has been involved with 

20  bonds, financing for the County for well over 10 to 12 

21  years.

22      Q.   And at your deposition, didn't you tell me that 

23  your husband assisted you with the legal aspects of 

24  Resolution 36?

25      A.   In specifically -- yes, if we were finding the 
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 1  statute numbers, that sort of thing.

 2      Q.   In fact, you told me that he assisted you with 

 3  the citations to the statutes and the wording in 

 4  connection with the legal references to the statutory 

 5  provisions; isn't that correct?

 6      A.   Yes, however, we had -- there are very few of 

 7  those in here, and we had been using those well over for 

 8  a year in regard to work we had been doing with 

 9  representative Counsel Kelin.

10      Q.   And was it your husband, Alex, that told you 

11  that one of the avenues that you could proceed with was 

12  an administrative review again before the DCED?

13      A.   No.

14      Q.   Mr. Kelin didn't tell you that, because he 

15  didn't recommend that you even go forward with this; is 

16  that correct?

17      A.   We've still discussed it.

18      Q.   But he didn't recommend it though; is that 

19  correct?

20      A.   That does not mean we did not discuss it.

21      Q.   I didn't ask you that question.  

22           He did not recommend it, did he?

23      A.   He said he could not recommend it.

24      Q.   Could not.  

25           And so you were not relying on the special 
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 1  counsel, Mr. Kelin, in going forward with Resolution 36?

 2      A.   No.

 3      Q.   And you testified that you worked at home on 

 4  Resolution 36 with your husband; is that correct?

 5      A.   I worked at home on Resolution 36, correct.

 6      Q.   Now, I asked you also, with regard to 

 7  Resolution 36, whether you spoke to the township 

 8  manager, Don Elliot, prior to May 10 regarding the 

 9  subject matter of 36?

10           THE COURT:  County administrator.

11           MR. FENNINGHAM:  Excuse me.  County 

12  administrator.

13  BY MR. FENNINGHAM:

14      Q.   Do you recall that question?

15      A.   Yes.

16      Q.   And let me ask you here:  Did you consult with 

17  the township administrator before proceeding with 

18  Resolution 36 on May 10th?

19      A.   The County Administrator?  No.

20      Q.   You did not?

21      A.   No.

22      Q.   Did you consult with Commissioner Shellenberger 

23  with respect to proceeding with Resolution 36 before May 

24  10th?

25      A.   Again, the process was an evolution.  I did 
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 1  present -- obviously prior to voting, I presented this 

 2  to Commissioner Shellenberger.

 3      Q.   And in what setting did you present this to 

 4  Commissioner Shellenberger, Resolution 36?

 5      A.   At the courthouse.

 6      Q.   On what day?

 7      A.   The day prior to the vote.

 8      Q.   May 9.  That was a work session; is that 

 9  correct?

10      A.   Yes.

11      Q.   And did you also present the form of Resolution 

12  36 to Commissioner Shaub on May 9 of the work session of 

13  the commissioners?

14      A.   I believe so.

15      Q.   Do you recall the board meeting on May 10 when 

16  Commissioner Shaub stated that he hadn't seen this 

17  Resolution and didn't expect it to be on the agenda?

18      A.   I recall him saying that.

19      Q.   And did you challenge his recollection on May 

20  10th?  And if you did, it would be in the minutes; isn't 

21  that correct?

22      A.   Possibly, yes.

23      Q.   But did he challenge Mr.  -- Commissioner 

24  Shaub's statement?

25      A.   I don't recall.
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 1      Q.   You did not challenge Commissioner Shaub, isn't 

 2  that -- isn't that correct?

 3      A.   I don't recall.

 4           MR. KELIN:  Objection.  I mean, asked and 

 5  answered, Your Honor.  If he wants to show her the 

 6  minutes, that might be helpful.

 7           THE COURT:  That would be the appropriate way 

 8  to do it.  Sustained.

 9  BY MR. FENNINGHAM:

10      Q.   Now, with regard to your statement that 

11  Resolution 36 identified the subject of the new county 

12  guarantee, with whom did you discuss that concept prior 

13  to May 10th?

14           MR. KELIN:  Your Honor, I just want to object 

15  to the extent he's asking about privileged communication 

16  with counsel.

17           As the attorneys here and Commissioner 

18  Henderson know, there had been a previous indication 

19  from the Court that because Commissioner Shaub had 

20  stated at a meeting of the commissioners that I had 

21  recommended against adoption of Resolution 36 and 37, 

22  and that the other commissioners had confirmed that 

23  publicly, that you had indicated that that extent of 

24  information was appropriate to be asked about, but in 

25  terms of the substance of what was discussed, that it 
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 1  wouldn't be appropriate to question on that.  And I'm 

 2  not suggesting Mr. Fenningham had asked for that 

 3  directly, but I just want to make clear I object to any 

 4  questions to the extent it would go to my guidance 

 5  beyond just what my recommendation was.

 6           MR. FENNINGHAM:  Let me withdraw the question.

 7           THE COURT:  Okay.  Your question is, who did 

 8  you talk to about this?  

 9           MR. FENNINGHAM:  Right.  That's what I thought 

10  it was.

11  BY MR. FENNINGHAM:

12      Q.   Did you speak with your husband, Alex, 

13  regarding the concept of remarketing of the bond, the 

14  2003 series bond, creating a new county guarantee 

15  obligation prior to May 10th?

16      A.   I talked to many people regarding this over 

17  time.

18      Q.   I'm just interested in whether you spoke to 

19  your husband about that?

20      A.   Yes.

21      Q.   And when did you have that discussion?  Was it 

22  on May 9 or prior to May 9?

23      A.   As I said, this proposal, this Resolution was 

24  an evolving process over months.

25      Q.   So you spoke to your husband over time?
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 1           MR. KELIN:  Your Honor, I just want to object.  

 2  Mr. Fenningham is really cutting off and interjecting 

 3  into Commissioner Henderson's questions.

 4           THE COURT:  Let her finish the answers.

 5           MR. FENNINGHAM:  Sorry, Your Honor.

 6           THE WITNESS:  This process was -- for the 

 7  development of Resolution 36, was an evolving process 

 8  that began in March, so during that time I spoke to many 

 9  people about many aspects of it.

10  BY MR. FENNINGHAM:

11      Q.   And you publicly presented this immediately 

12  after the Commonwealth Court denied the County's 

13  challenge to Act 23; is that correct?

14      A.   If that's the time line, yes.

15      Q.   It was the next step?

16      A.   No.  I mean, it was the next step, but it was 

17  not designed to be that way.

18      Q.   Just coincided with the decision coming out of 

19  the Commonwealth Court, is that what you're saying?

20      A.   I would say so, yes.

21      Q.   Now, shifting to your attendance in July of 

22  2004 of a meeting of the Authority's board, do you 

23  recall that I asked you at your deposition, with regard 

24  to Exhibit 12, about statements you made in connection 

25  with the subject matter of the Ramada Brunswick Hotel?
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 1           MR. KELIN:  Your Honor, I object.  If he's 

 2  going to ask her about statements she made at a meeting, 

 3  I would ask that she be provided with a copy of the 

 4  minutes.

 5           THE COURT:  I think he has it all there to show 

 6  her.

 7           MR. FENNINGHAM:  I do, Your Honor.

 8           THE COURT:  I figured he had it for a reason.

 9           MR. FENNINGHAM:  And, Your Honor, to expedite, 

10  I have highlighted the sections where, because it's a 

11  large paragraph.

12           THE COURT:  She might want to read the whole 

13  thing anyway.

14           MR. FENNINGHAM:  Yep.

15  BY MR. FENNINGHAM:

16      Q.   So I'll show you that exhibit, Commissioner.

17      A.   Okay.

18      Q.   And for your benefit, there are two areas 

19  highlighted.  I'll direct you to those when you've 

20  completed your review.

21      A.   Yes.

22      Q.   Now, if you look down to the first highlighted 

23  reference, do you see the phrase, vital convention 

24  center project?

25      A.   Yes.
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 1      Q.   And that was your statement; is that correct?

 2      A.   Yes.

 3      Q.   It's part of your statement?

 4      A.   Uh-huh.

 5      Q.   Is that right?

 6      A.   Yes.

 7      Q.   And in your capacity as a commissioner in July 

 8  of 2004, it's fair to say that your belief was that the 

 9  convention center project was vital to the County of 

10  Lancaster?

11      A.   Yes.  At that time.

12      Q.   If you would refer to the second highlighted 

13  portion of the minutes of that July 19, 2004, meeting -- 

14  and if I may, I'll share that with you -- you refer to 

15  litigation.  

16           Do you see that?  

17      A.   Yes.

18      Q.   And were you referring in July of 2004 to the 

19  hoteliers attack, referred to as Bold I and II on the 

20  constitutionality of the hotel room rental tax?

21      A.   Yes.

22      Q.   And are you accurately quoted as saying that 

23  expense was wasteful for the County?

24      A.   Yes.  It's a quote.

25      Q.   And did you also state that the defense of that 
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 1  litigation by the Authority was central to the 

 2  Authority's convention center mission?  Did I read that 

 3  carefully?

 4      A.   Are you referring to the last sentence?  

 5      Q.   Yeah, the highlighted section.  The second 

 6  highlighted section.

 7      A.   Yes.

 8      Q.   So you would agree that at least in July of 

 9  2004, you believed that the Authority had the 

10  obligation -- or that it was central to the Authority to 

11  protect its interests in connection with the convention 

12  center mission?  Isn't that a fair statement?

13      A.   Yes.

14      Q.   Let me take you to the fall of 2003.  And at 

15  that time, Commissioner Henderson, you were a candidate 

16  for commissioner; is that correct?

17      A.   Correct.

18      Q.   And I believe you -- it's true that you 

19  attended at least one meeting of the Board of 

20  Commissioners in the time frame of the adoption of 

21  Ordinances 73 and 74; is that correct?

22      A.   Yes.

23      Q.   Do you recall whether you actually attended the 

24  October 29, 2003, commissioners' meeting?

25      A.   I don't recall.  I -- I did attend one meeting 
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 1  that was very enthusiastic.

 2      Q.   You were very enthusiastic --

 3      A.   No.

 4      Q.   -- or was the meeting itself?

 5      A.   No, the meeting was enthusiastic.  I was there 

 6  as a person who was there to learn, to observe.

 7      Q.   And at that point in time, I believe you 

 8  testified, you told me in my questions, that you hadn't 

 9  really read all of the related bond financing documents?

10      A.   No.

11      Q.   Even though -- even though you were a candidate 

12  for the position of commissioner at that time?

13      A.   Correct.

14      Q.   And I'd ask you if you would refer, because I 

15  have a question -- I'd ask you to refer to page 48 of 

16  your deposition transcript, dated June 30 of this year.

17           MR. KELIN:  Excuse me, Mr. Fenningham, do you 

18  either have a copy or can I come up and look?

19           MR. FENNINGHAM:  I'll come back to you.

20           MR. PITTINSKY:  I have a copy.

21           THE COURT:  Well, another problem solved.

22           MR. PITTINSKY:  Your Honor, would you like a 

23  copy.

24           THE WITNESS:  You're so accommodating.

25           MR. KELIN:  And is this for purposes of 
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 1  impeachment, Mr. Fenningham?  

 2           MR. FENNINGHAM:  For purposes of clarification.

 3  BY MR. FENNINGHAM:

 4      Q.   Question on line 22 of page 48, do you see that 

 5  reference?  Do you see it, Commissioner?

 6      A.   Yes.

 7      Q.   Question:  Was that a subject that was not 

 8  known to you at that time?  

 9           And I'll direct your attention above to the -- 

10  it refers at line 8, and I'm referring to the guarantee 

11  agreement.  Do you see line 8 on page 48, directly 

12  above?

13      A.   Okay.

14      Q.   All right.  So you recognize the subject of my 

15  question was the guarantee agreement, and answer:  No, 

16  it was known to me inasmuch as it was a campaign 

17  question and the debt would be on that level.  That's 

18  the ending line 25, do you see that?

19      A.   Correct.

20      Q.   Okay.  What -- could you define or describe for 

21  the Court what you meant in that answer, that -- that 

22  your knowledge was at a -- was at a campaign question 

23  level?  What does that mean?

24      A.   When people are running for office, you get a 

25  whole lot of questions from many, many sectors, 
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 1  particularly when you are a county commissioner, you may 

 2  get a question on nutrient management of nitrates, puppy 

 3  mill dollars, the prison, et cetera.  So it is important 

 4  that you have a cursory knowledge of facts, and 

 5  generally, the questions that are given to you at 

 6  forums, debates, et cetera, are those of the nature that 

 7  you have introductory knowledge of them so that you can 

 8  discuss it and you have enough information that you can 

 9  begin to ask other questions and become informed.

10      Q.   Right.  And so that purpose would be to become 

11  more informed, so that if elected, you could fulfill the 

12  obligations of commissioner of the County?

13      A.   Yes.  In this case, the situation was that we 

14  were sometimes in -- in forums, et cetera, you are given 

15  questions ahead of time and where they want a more 

16  in-depth answer, so at that time you would do a little 

17  more research.

18      Q.   But you -- is it fair to say that at that time, 

19  in 2003, you hadn't read the county guarantee agreement?

20      A.   No.

21      Q.   But is it fair to say that your campaign 

22  indicated that you were opposed to the guarantee 

23  agreement?

24      A.   Yes.  The basis for my opposition to the 

25  guarantee was because it then placed risk on the 
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 1  taxpayer.

 2      Q.   But you didn't understand the full risk --

 3           MR. KELIN:  Objection.  He's cutting off her 

 4  answers again, Your Honor.

 5           THE COURT:  Just let her finish the answer.  Go 

 6  ahead and finish.

 7           THE WITNESS:  By -- by introducing a guarantee 

 8  by the County, the project is then placing risk on the 

 9  County taxpayer when we had been promised, in the 

10  newspaper, we saw the article, that there would be no 

11  risk to the County taxpayer.

12           So I'm seeing a shift in the characterization 

13  of the County taxpayer, or the risk to the County 

14  taxpayer from none to now we're going to a guarantee, 

15  requesting a guarantee, which means, to me, that there 

16  is going to be inherent risk just by the mere asking for 

17  the guarantee.

18  BY MR. FENNINGHAM:

19      Q.   So at that time, you were just -- you were just 

20  opposed to that risk, although you didn't read the 

21  guarantee agreement to understand the focus of the risk; 

22  is that correct?

23           MR. KELIN:  Your Honor, I just want to object.  

24  There's been prior testimony the guarantee agreement 

25  wasn't even drafted until after the ordinance was.
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 1           THE COURT:  I was just looking.  I understand 

 2  the guarantee agreement was 12/15 of 2004.

 3           MR. KELIN:  Yes, and Mr. Beckett testified it 

 4  wasn't even drafted until after the ordinance was even 

 5  passed, and now he's asking about her campaigning about 

 6  the ordinance.

 7           THE COURT:  Well -- 

 8           MR. KELIN:  So how could she have read it if it 

 9  wasn't in existence?  

10           THE COURT:  All right.  Let me ask this:  

11  Shockingly, I don't recall everything that occurred 

12  during the '03 debate.

13           And maybe Mr. Fenningham or somebody can tell 

14  me, had it been broached to the then current Board of 

15  Commissioners the idea of a county guarantee?  So that 

16  that's why it was an issue?  Is that what happened here?

17           MR. FENNINGHAM:  Yes, Your Honor.

18           THE COURT:  All right.  Well, then why don't 

19  you just go -- okay.  Follow through from that 

20  particular point.  

21           Was there a written guarantee agreement at the 

22  time?

23           MR. FENNINGHAM:  There was.  The presentation 

24  that Mr. Kelin raised about the guarantee and the 

25  reasons for the guarantee in terms of increasing the 
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 1  ability of the Authority to go from 25 million financing 

 2  to 40 million financing.

 3           At the same time, Your Honor, in various 

 4  publications was the RCAP grant issue of the Authority 

 5  seeking the funding from the State.  And I actually -- 

 6  the basis of my question wasn't the October 29 meeting, 

 7  it was the commissioners' campaign through the end of 

 8  the calendar year 2003.

 9           MR. KELIN:  Well, the campaign ended in the 

10  first week of November, so -- even -- even county 

11  commissioners stop campaigning after election, Your 

12  Honor.

13           THE COURT:  This might be a good time to 

14  adjourn for lunch.  Let me see counsel for a few minutes 

15  and we can clarify where we'll deal with Miss Henderson 

16  afterwards.

17           MR. PITTINSKY:  I have a request, Your Honor.

18           THE COURT:  Yes.

19           MR. PITTINSKY:  My request is that Mr. Kelin 

20  not discuss with Miss Henderson the substance of her 

21  testimony since she's under cross examination.

22           MR. KELIN:  We won't have discussion over 

23  lunch.

24           THE COURT:  Okay.  That's fine.  All right.  

25  We'll reconvene at 1:30.  You're excused until then. 
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 1           (Lunch recess.)

 2           THE COURT:  Good afternoon.  Please be seated.

 3           All right, Commissioner Henderson.

 4  BY MR. FENNINGHAM:

 5      Q.   Commissioner, I'm just going to show you -- I'm 

 6  going to put before you what's been marked for 

 7  identification as A-6.  That is the guarantee agreement.

 8           I'm going to ask you this question:  When was 

 9  the first time that you recall actually reading the 

10  document, the guarantee agreement?  

11      A.   Gee, I would say within the last -- within the 

12  last year.

13      Q.   Isn't it fair to say that it was at the time of 

14  the TIF application in March of 2005?

15      A.   It would be about that time, yes.

16      Q.   And that's consistent with your deposition 

17  testimony as you recall?

18      A.   Yes.

19      Q.   Do you recall a meeting, testimony earlier 

20  today, having to do with a meeting in August of 2004 

21  involving Mr. Segal, a representative of the governor's 

22  office?

23      A.   Yes.

24           THE COURT:  I'm sorry.  What was that date 

25  again?
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 1           MR. FENNINGHAM:  August of 2004, Your Honor.

 2  BY MR. FENNINGHAM:

 3      Q.   Do you remember the date of that meeting?

 4      A.   No.

 5      Q.   But you do recall that you attended in your 

 6  capacity as a commissioner?

 7      A.   Yes.

 8      Q.   And did the other two commissioners attend, as 

 9  well?

10      A.   I believe so, yes.  

11      Q.   Was that meeting attended by Senator Armstrong?

12      A.   Yes.

13      Q.   And Representative Sturla?

14      A.   Yes.

15      Q.   And generally local governmental officials, 

16  including members of the Authority board?

17      A.   I remember Dave Nickel off being there.  

18  Senator Armstrong, Sturla, the mayor, Mr. Segal, 

19  commissioners.  Who else, I don't -- those are the 

20  people I recall at the table.

21      Q.   And I'm gonna use a phrase to see if this -- if 

22  you agree that you heard this at that meeting, it was 

23  attributed to Mr. Segal, do you recall Mr. Segal saying 

24  that there needs to be more local skin in this financing 

25  package?
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 1      A.   I don't recall.

 2      Q.   Do you recall that there was a subject 

 3  discussed of local commitment to the financing of the 

 4  convention center project?

 5      A.   My recollection of the meeting was that Senator 

 6  Armstrong and Representative Sturla would do what they 

 7  could to fill the gap.

 8      Q.   And was it Mr. Segal who was discussing or 

 9  representing the Commonwealth with regard to finding 

10  additional funding for the project at that time?

11      A.   Yes.

12      Q.   Do you recall that the subject of local 

13  governmental commitment to also filling that financial 

14  gap in the project budget at that time?

15      A.   Repeat the question, please.

16      Q.   Sure.  

17           Do you recall that the subject of local 

18  governmental commitment to working with the Commonwealth 

19  to fill financing for the project with regard to that 

20  $22 million gap in August of 2004?  Do you remember that 

21  being a subject?

22      A.   Yes, I remember that as the subject of the 

23  meeting, yes.

24      Q.   Do you recall whether you said at that meeting 

25  that the County had provided such a commitment with 
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 1  regard to the 2003 guarantee agreement?

 2      A.   I may have said that.  I don't recall that.

 3      Q.   But you may have said that?

 4      A.   Correct.

 5      Q.   Do you remember anyone else discussing the 

 6  status of the county guarantee agreement at that time in 

 7  August of 2004?

 8      A.   No.

 9      Q.   If you would turn to the notebook before you -- 

10  and I put the paper in at tab 17, just to assist you.  

11  If you would turn to that?

12      A.   Kelin notebook.

13      Q.   Yep.  That should be the March 11th, 2005, 

14  letter by Commissioner Shellenberger.  Appended to that 

15  would be what's referred to as the 57-question document?

16      A.   Yes.  Correct.

17      Q.   And I believe in the body of the letter, it's 

18  perhaps the second page of that document, within the 

19  letter, it indicates that you assisted Commissioner 

20  Shellenberger in preparing the attached questions?  

21      A.   Correct.

22      Q.   Do you agree with that statement?

23      A.   Yes.

24      Q.   Do you recall whether anyone else assisted in 

25  preparing the 57-question document?
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 1      A.   Yes.

 2      Q.   Who was that?

 3      A.   Mr. Kelin.

 4      Q.   Anyone other than Mr. Kelin?

 5      A.   No.

 6      Q.   At that time, do you recall whether you had any 

 7  assistance from the County financial advisor?

 8      A.   Not to my knowledge.

 9      Q.   Who would the advisor be at that time in March 

10  of 2005?

11      A.   Financial advisor?

12      Q.   Yes.

13      A.   Matt Kirk.

14      Q.   Was Matt Kirk the advisor for the County in May 

15  of 2006?

16      A.   Yes.

17      Q.   And he still is the financial advisor?

18      A.   Yes.

19      Q.   And did you preview; in other words, in advance 

20  of transmission of that letter by Commissioner 

21  Shellenberger, did you preview the letter?

22      A.   Did I look at this letter before it was 

23  mailed?  

24      Q.   Did you look at it in advance of it being 

25  mailed or delivered to the addressee?
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 1      A.   Yes.  

 2      Q.   Did you agree with its contents?

 3      A.   Yes.

 4      Q.   If you refer to the fourth paragraph of the 

 5  first page of the letter, would you look at the third 

 6  sentence, and starting with not only, do you see that 

 7  sentence?

 8      A.   Yes.

 9      Q.   Would you read it aloud, please?

10      A.   Not only are we sworn to uphold the statutory 

11  requirements of the TIF Act, but we must evaluate this 

12  request in the context of the County's 2003 guarantee of 

13  one-half of $40 million in financial -- in financing 

14  related to this project.  

15      Q.   Is there any indication in the letter, 

16  Commissioner, that there is any question as to the 

17  validity of the guarantee agreement?

18      A.   No.

19      Q.   And at that point in time, which is March of 

20  2005, you had read the guarantee agreement?

21      A.   Yes.

22      Q.   If you turn to the second page of the questions 

23  document and, particularly focus on Section 2, in 

24  flipping over to -- through the third page and the 

25  fourth page, would you agree that section 2 is comprised 
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 1  of six bullet points?

 2      A.   One, two, three, four, five, six.  Yes.

 3      Q.   And the title of Section 2 is 2003 county 

 4  guarantee of Financing; is that correct?

 5      A.   Correct.

 6      Q.   And if you would turn to Section 8, which is at 

 7  page 10 of the question document.  Bottom of page 10.

 8           Do you see that?  

 9      A.   Yes.

10      Q.   Would you take a look, if you would, at the 

11  tenth bullet point of Section 10 -- excuse me -- let me 

12  clarify that.

13           THE COURT:  There appear to be 11 bullet 

14  points.

15           MR. FENNINGHAM:  Yeah.

16  BY MR. FENNINGHAM:

17      Q.   Excuse me, Your Honor.  Let me start over 

18  again, Commissioner.

19           If you would refer to the eighth section, which 

20  is title -- 

21      A.   The number 8.?  

22      Q.   Number 8.  Project Financing on page 8.

23      A.   Number 8.  Okay.

24      Q.   And if you would go to the tenth bullet point 

25  on page 10.  And I will refer you to --
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 1      A.   Okay.  Now, you don't want number 10 on page 

 2  10, you want the tenth bullet point under -- 

 3      Q.   Yep.  

 4      A.   -- number 8 on page 10.

 5      Q.   That's right.  Thanks.  It's right above 9, 

 6  Section 9.

 7           THE COURT:  Hold on a second here.

 8           THE WITNESS:  One.

 9           MR. FENNINGHAM:  Your Honor, it is the bullet 

10  point immediately above Section 9 on page 10.  I 

11  confused myself, Your Honor.

12           THE WITNESS:  We are starting with -- 

13           THE COURT:  And it seems like everybody else, 

14  too.

15           THE WITNESS:  We are starting with has PSP -- 

16           MR. FENNINGHAM:  Yes, exactly, exactly.

17  BY MR. FENNINGHAM:

18      Q.   And would you agree that that section is 

19  referring to the bonds, the $40 million bonds, both with 

20  regard to PSP, the Authority, and RACL?

21      A.   Well, I'll read it.

22      Q.   Well, you don't have to read it out loud.  Just 

23  read it to yourself.  

24           And really my question is, is that bullet point 

25  relating to the 2003 series bonds in connection with the 
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 1  project?

 2      A.   Yes, I believe that it is relating to those -- 

 3  that note.

 4      Q.   Is there anything within Section 2 or Section 8 

 5  that -- that provides the reader an understanding that 

 6  there is any question regarding the validity of the 2003 

 7  guarantee agreement?

 8      A.   Okay.  Now, we are looking at -- you're saying 

 9  this number 10 under 9, and then you want me to refer 

10  back to number 2 --

11      Q.   No.  No.  Let me try to help.

12           Let's look at Section 2 of the 57-question 

13  document.

14      A.   Okay.

15      Q.   So if you just look over that section.

16           My question is:  Is there anything in that 

17  section that would suggest to the reader that the 

18  commissioners have a concern as to the validity of the 

19  2003 guarantee agreement?  

20      A.   I'll say no.  At that time.

21      Q.   And would you agree that at the bottom of page 

22  2 of this document, in the third bullet point, there is 

23  a cross reference between the trust indenture document 

24  of 2003 and the guarantee agreement for purposes of 

25  those bullet points.  
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 1           Would you agree with that?

 2      A.   This is the last --

 3      Q.   The last two paragraphs under the third bullet 

 4  point.

 5           Doesn't those -- don't those statements refer 

 6  to the trust indenture, tab 2, and tab 3 in the last 

 7  paragraph?

 8      A.   They refer to the trust indenture, yes.

 9      Q.   Yep.  And in the -- if you flip to page 10 of 

10  the question document, the last bullet point of Section 

11  8 appearing above Section 9, those questions relate to 

12  the tax-exempt status of the remarketed bonds; is that 

13  correct, of the remarketing of the bonds?

14      A.   Yes.

15      Q.   So at least at this point in March of 2005, the 

16  commissioners' concerns were with regard to the 

17  remarketing of the bonds under the guarantee agreement.  

18  Is that a fair statement?

19      A.   Say that again?  

20      Q.   At the time of this set of questions in March 

21  of 2005, the commissioners' questions were focused upon 

22  the remarketing of the bonds under the guarantee 

23  agreement, in part?

24      A.   Yes.

25      Q.   And is it fair to say that the questions were 
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 1  driven because the County was obligated to perform under 

 2  the county guarantee agreement of 2003?

 3      A.   I would say that the County is driven by many 

 4  documents, not just the bond guarantee.

 5      Q.   In fact, the County is driven by all of the 

 6  2003 bond findings and documents, wouldn't you agree?

 7      A.   Yes.

 8      Q.   And you recognized at that time when you read 

 9  the county guarantee agreement, the references to the 

10  obligation, capital O, of the County, being irrevocable 

11  absolute and unconditional.  Isn't that a fair 

12  statement?

13      A.   This was in the guarantee?

14      Q.   Yes.

15      A.   Yes, that statement was in the guarantee.

16      Q.   And you recognized it to be in the guarantee 

17  agreement?

18      A.   Yes.

19      Q.   Did you at any time discuss with your husband 

20  the legal impact of that characterization of the county 

21  guarantee obligation?

22      A.   I discussed that sentence with many people.

23      Q.   Well, start with Alex Henderson.  Did you 

24  discuss it with him?

25      A.   I don't recall.
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 1      Q.   Did you discuss it with counsel to the County, 

 2  just yes or no, don't want to know what you discussed, 

 3  just if you did?

 4      A.   At that time, I don't -- I don't recall.  At 

 5  that time.

 6      Q.   Did you -- excuse me.  I'm sorry.  Did you 

 7  finish your answer?  You don't recall.

 8           Do you recall discussing the impact of that 

 9  characterization of the County obligation with Matt Kirk 

10  in his capacity as financial advisor to the County?  

11      A.   I began discussing the county guarantee with 

12  many people about that time, yes.

13      Q.   Again, how about Matt Kirk?  Did you discuss it 

14  with him?

15      A.   I discussed the project with Matt Kirk.  I do 

16  not know that I specifically discussed this with him.

17      Q.   Did you discuss it with any of the -- of your 

18  husband's law partners?

19      A.   No.

20      Q.   Who -- let me finish the question.  

21           But you've answered it, because it doesn't 

22  matter what area of law is practiced.

23           THE COURT:  That's correct.

24           MR. FENNINGHAM:  If you haven't discussed it, 

25  you haven't discussed it.
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 1  BY MR. FENNINGHAM:

 2      Q.   All right.  In connection with your review of 

 3  the county guarantee agreement of 2003, would you agree 

 4  that the remarketing of the bonds issued and sold to 

 5  Citizens Bank of Pennsylvania was contemplated in the 

 6  guarantee agreement?

 7           MR. KELIN:  You're talking about her review 

 8  back in March of 2005?  

 9           MR. FENNINGHAM:  Right.

10           MR. KELIN:  What she thought at that point?

11           MR. FENNINGHAM:  Thank you.  But let me just 

12  ask it generally.

13  BY MR. FENNINGHAM:

14      Q.   Do you recognize that the remarketing of the 

15  series 2003 bonds was contemplated within the 2003 bond 

16  financing documents as a whole?

17      A.   Yes.

18      Q.   And then, therefore, you agree that that was a 

19  subject contemplated within the particular county 

20  guarantee agreement of December 15, 2003?

21      A.   Yes.

22      Q.   Would you also recognize that there was or do 

23  you know whether there was a time frame in which the 

24  remarketing of the Citizens Bank bonds was required 

25  under the guarantee agreement and the 2003 financing 
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 1  documents?

 2      A.   Not until recently.

 3      Q.   Could you just tell me what recently is?  At 

 4  your deposition you knew toward the end of 2006; isn't 

 5  that correct?

 6      A.   2005?

 7      Q.   2006.

 8           MR. KELIN:  We're not there yet, John.

 9           MR. FENNINGHAM:  No.  I'm saying --

10  BY MR. FENNINGHAM:

11      Q.   Do you recognize that the time frame in which 

12  the series 2003 bonds need to be remarketed to be the 

13  end of 2006?  Wasn't that consistent with your 

14  deposition testimony?

15      A.   Yes.

16      Q.   And would you disagree that that requirement as 

17  stated in the 2003 bond financing documents is actually 

18  December 1st, 2006?

19      A.   I don't know the specific date.

20      Q.   But you have no reason to disagree with that 

21  date if I represented that it's in that documentation?

22      A.   Yes.

23      Q.   Now, can we refer you for a moment to 

24  Resolution 36.  I don't believe I asked if in preparing 

25  that document, at any time on or before May 10, 2006, 
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 1  did you discuss the subject with Matt Kirk?

 2      A.   I think at my deposition -- no, I did not 

 3  discuss this with Matt Kirk.

 4      Q.   Did you discuss with Matt Kirk on or before May 

 5  10, 2006, what impact, if any, the adoption of 

 6  Resolution 36 would have upon the Authority's 

 7  remarketing of the Series 2003 bonds?

 8      A.   I did not discuss it with Mr. Kirk.  I 

 9  discussed it with another financial advisor.

10      Q.   And who was that person?

11      A.   County Treasurer Craig Ebersole.

12      Q.   And did Mr. Ebersole recommend that you proceed 

13  with Resolution 36 on or before May 10?

14      A.   I did not discuss the specific Resolution 36 

15  with Mr. Ebersole.  I have, however, been discussing 

16  various aspects of the project and, particularly, the 

17  financing and the hotel tax revenue with him on a rarely 

18  frequent basis over the last year.

19      Q.   Do you know whether Mr.  -- did Mr. Ebersole 

20  ever tell you that he consulted with Matt Kirk on those 

21  subjects?

22      A.   I don't recall.

23      Q.   You just don't remember?

24      A.   No.

25      Q.   Did you ask Mr. Ebersole to consult with the 
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 1  County financial advisor on those subjects?

 2      A.   Not that I recall.

 3      Q.   You may have, but you don't recall?

 4      A.   I don't recall.

 5      Q.   So I'm asking, you may have, one way or the 

 6  other.  Do you have a recollection?

 7      A.   I do not have a recollection.

 8      Q.   Now, I'm gonna ask you to focus upon Resolution 

 9  37, which is identified as Exhibit A-14 and it should be 

10  right up before you.

11           Can you tell me who prepared Resolution 37?  

12      A.   I prepared it.

13      Q.   Did you have similar assistance as you 

14  described with Resolution 36 from your husband, Alex 

15  Henderson?

16      A.   Yes, he reviewed it.

17      Q.   Did you consult with any counsel for the County 

18  in connection with the preparation of Resolution Number 

19  37?

20      A.   No.

21      Q.   In particular, did you consult with Mr. Kelin 

22  with regard to the language of Resolution Number 37?

23      A.   No.

24      Q.   But did Mr. Kelin indicate at his advice or 

25  recommendation with regard to advancing or adopting 
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 1  Resolution Number 37?

 2      A.   I believe we've covered that, that Mr. Kelin 

 3  had recommended -- would not recommend to move on with 

 4  this.

 5      Q.   Now, do you recall that -- that that 

 6  understanding that you obtained from Mr. Kelin, was that 

 7  two independent discussion points in separation in time 

 8  with regard to Resolution 36 and then with Resolution 

 9  37?

10      A.   No.

11      Q.   It was just one subject or one discussion 

12  point?

13      A.   As I recall.

14      Q.   And that then had to be -- was that back in the 

15  May 10 time frame?

16      A.   Yes.

17      Q.   And so on May 10, in connection with the 

18  advancement of Resolution 36, you had already 

19  contemplated proposing and adopting Resolution 37?

20      A.   No.  Not necessary -- no.

21      Q.   You were thinking about it?

22      A.   What the time -- the sequence of events from my 

23  perspective was we had, over the course of the last 

24  year, year-and-a-half, presented opportunities to offer 

25  discussion with the Authority and Penn Square Partners.
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 1           First, with the 57 questions, second, with the 

 2  10 -- or the 12 points of taxpayer protection.

 3           The third was with the feasibility study, and 

 4  then Resolution 36.

 5           All were attempts to reach out to the Authority 

 6  so that we could have some sort of compromise and 

 7  discussion about looking at taxpayer protection.  

 8           And in each case, the offer was either flatly 

 9  refused, or ignored.

10      Q.   Well, let me center you upon the time frame of 

11  May 10 to May 24.

12           Did you -- yeah, you already testified that 

13  there's nothing in Resolution 36 that suggests an intent 

14  to have a dialogue with the Authority; isn't that 

15  correct?  

16      A.   We -- in 36, it offers to go to the DCED for 

17  the development of a new guarantee.

18      Q.   And, in fact, you're quoted in the papers at 

19  that time as saying you intend to request a review 

20  process before DCED in connection with the county 

21  guarantee agreement of 2003; isn't that correct?

22      A.   Yes, and I would remind counsel that we have 

23  taken no action.

24      Q.   Well, I know that.  Because in Resolution 37, 

25  you remove that provision of seeking further subsequent 
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 1  administrative review with DCED; isn't that correct?

 2      A.   We had heard nothing from the Authority.  The 

 3  bids had come back and we had received a letter from the 

 4  Authority saying that they would not enter into 

 5  discussion about having debt service paid first.

 6      Q.   Now, that letter you're referring to is back in 

 7  February of 2006; isn't that correct?  Isn't that 

 8  responsive -- well, let me show you.

 9      A.   I'm not sure.

10      Q.   What we've premarked the February 28th letter 

11  from Commissioner Shellenberger to Mr. Darcus.  That's 

12  one of the --

13           MR. PITTINSKY:  Number 26.

14  BY MR. FENNINGHAM:

15      Q.   Number 26 in the notebook.  Would you just turn 

16  to that tab, please?  That should be the February 28th, 

17  2006, letter from Commissioner Shellenberger to Mr. Ted 

18  Darcus, chairman of the Authority.  It shows a CC to 

19  both yourself and Commissioner Pete Shaub, would you 

20  agree?

21      A.   Yes.

22      Q.   Let me focus on this for a minute.  Did you -- 

23  do you recall previewing this letter, when I say 

24  preview, did you look at it in advance before the 

25  commissioner signed and transmitted it to Mr. Darcus?
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 1      A.   I don't recall.

 2      Q.   Would you -- do you agree, however, that the 

 3  substance of the letter deals with a proposed change in 

 4  the handling of the hotel room rental tax revenues with 

 5  regard to the county guarantee agreement?

 6      A.   Yes.  We had been told, the County had been 

 7  told, and prior to even the -- the ordinance or the 

 8  guarantee being signed, that the hotel tax revenue would 

 9  be first used to pay debt service.

10           And had been continuously told that, and, even 

11  into the 57 questions, it was written in there.

12           So it's -- it had been -- several meetings 

13  publically, over the last, I guess, two years, this had 

14  been presented that it would be paid that way and then 

15  we find out that it is not to be done that way.

16      Q.   But your focus was, if I could use the term 

17  prioritization, is that what you're referring to?

18      A.   Yes.

19      Q.   Prioritization of the hotel room rental tax 

20  proceeds.  Is that what you're referring to?

21      A.   Right.

22      Q.   So your focus was on the concept of 

23  prioritization under the county guarantee agreement 

24  because you believed the County was obligated to perform 

25  under the county guarantee agreement.  Isn't that 
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 1  correct?

 2      A.   At that time, yes.  Yes.

 3      Q.   And there's nothing in this letter, the 

 4  February 28th, 2006, letter, from Shellenberger -- from 

 5  Commissioner Shellenberger that would suggest to the 

 6  reader that the commissioners were questioning -- 

 7  questioning the validity of the 2003 county guarantee 

 8  agreement; isn't that correct, you were seeking to 

 9  change it; isn't that correct?

10      A.   I had become aware in 2005 that there were 

11  discrepancies between the Ordinance 73, the trust 

12  indenture, and the guarantee.

13           What they were at that time, I did not know.  I 

14  am not an attorney.  And did not deal in the minutia of 

15  these discrepancies.

16           Over time, as things began to change and, 

17  particularly after the 57 questions, the 12 points, et 

18  cetera, the discrepancies began to become more apparent.

19      Q.   Let me see if I understand what you just said.

20           You knew back sometime in 2005, March, that 

21  there was --

22      A.   After the TIF, yes.

23      Q.   That there was some discrepancy.  Okay.  And so 

24  you waited until this proceeding to bring out this 

25  concern of a discrepancy.  Is that your statement?
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 1      A.   Until this proceeding?

 2      Q.   Yes.

 3      A.   I believe that it's been brought out before.

 4      Q.   Can you tell me in any document that you can 

 5  recall where there has been an indication by you or 

 6  Commissioner Shellenberger of a variance between the --

 7      A.   I believe --

 8      Q.   -- the financing documents and the guarantee 

 9  agreement?

10      A.   I believe in Resolution 36 and 37.

11      Q.   Oh, okay.  So we're into May of 2006 when that 

12  comes out.

13           And are you referring to the error reference in 

14  Resolution 36?

15      A.   With -- if you would direct me to what you're 

16  talking about specifically.

17      Q.   I think it's the eighth whereas clause, but let 

18  me double check.  

19      A.   In 36 or 37?  

20      Q.   36.  Is there a reference to error?

21      A.   Yes.

22      Q.   Pretty good memory.

23           Now, does that error that you're referring to 

24  have to deal with the prioritization of the use of the 

25  hotel room rental tax?  
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 1      A.   There -- the language in the ordinance is not 

 2  the same language that appears in the bond indenture.  

 3  Again, I'm not -- 

 4      Q.   Excuse me --

 5      A.    -- going to present myself as an attorney, but 

 6  there is language that is required in the Ordinance 73 

 7  that does not appear in the bond indenture.

 8      Q.   Well, commissioner, let me just focus you on 

 9  the precise language that you drafted with your 

10  husband's assistance in the eighth whereas clause.  

11           MR. KELIN:  Your Honor, I just want to object.  

12  He keeps saying it was drafted with her husband's 

13  assistance.  Every time he says that, she's corrected it 

14  and said he reviewed it.  I mean, he can keep saying it 

15  over and over again, and I'm sure she'll give the same 

16  answer, but it would be better, more polite, and less -- 

17  well, it would just be appropriate, I think, if he 

18  stopped asking it that way.

19           THE COURT:  It is a fact of life to have -- our 

20  spouses do have input in what we do, so I know you 

21  aren't trying to -- just don't insinuate to that, 

22  Mr. Fenningham.

23  BY MR. FENNINGHAM:

24      Q.   Would you refer to the precise language of the 

25  eighth whereas clause as I read it, and just tell me if 
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 1  I've read it correctly.

 2           In February of 2006, the chairman of the LCCCA. 

 3  revealed that the bond indenture does not require hotel 

 4  tax to be applied first to principle and interest of the 

 5  bonds, and that the LCCCA would not agree to correct 

 6  this error in the bond indenture, semicolon -- and, did 

 7  I read that correctly?  

 8      A.   Yes.

 9      Q.   Does that refer to Ordinance 73?

10      A.   It refers to the commitments that have been 

11  made to the previous Board of Commissioners and to the 

12  public that this would be the case.

13      Q.   The prioritization would be the case?

14      A.   Yes.  

15      Q.   Now, in drafting Resolution Number 37, did you 

16  consult with Mr. Kirk?

17      A.   No.

18      Q.   Did you consult with any other financial 

19  advisor for the County?

20      A.   I have over, as I said, the last year, or more, 

21  consulted with Craig Ebersole, the County Treasurer, as 

22  to ramifications of the bonds and -- the bond, the note, 

23  that is at Citizens and the hotel tax revenue.

24      Q.   Well, let me make my question clearer then:  

25  Did you consult with any other financial advisor for the 
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 1  County in connection with Resolution Number 37?

 2      A.   No.

 3      Q.   Did you contact with regard to resolutions 36 

 4  and 37 any person or individuals in the employ of the 

 5  bond industry or bond financing industry?

 6      A.   No.

 7      Q.   Do you recall that Commissioner Shaub raised a 

 8  concern at a public meeting of the Board of 

 9  Commissioners with regard to both Resolution 36 and 37 

10  that those resolutions would raise a concern with regard 

11  to the County bond rate?

12      A.   Yes.

13      Q.   And did you discuss his concern with him 

14  directly at that time?

15      A.   No.  The atmosphere did not lend itself toward 

16  that.

17      Q.   You created that atmosphere; is that correct?

18           MR. KELIN:  Objection.

19           THE COURT:  Objection sustained.

20  BY MR. FENNINGHAM:

21      Q.   Did you discuss with Commissioner Shaub his 

22  concern that you had not contacted or discussed this 

23  with the county's financial advisor?

24      A.   No.

25      Q.   Did you discuss with Commissioner Shellenberger 
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 1  those concerns raised by Commissioner Shaub with respect 

 2  to Resolutions 36 and 37?

 3      A.   I may have.  Yes.

 4      Q.   Do you know in what setting you would have had 

 5  those discussions with Commissioner Shellenberger, if 

 6  you did?

 7      A.   No, I don't recall.

 8      Q.   Well, was it an executive session of the Board 

 9  of Commissioners?

10      A.   That would be the logical place, yes.

11      Q.   Do you have a specific recollection of that 

12  being the setting for those discussions?

13      A.   I remember discussing that the situation with 

14  the note at Citizens Bank was that it was a note in 

15  Citizens Bank, that it would not be used for 

16  construction, could not be used for construction, that 

17  it would have to be repaid and a new -- you talk about 

18  remarketing, it's never been marketed, so it would just 

19  be marketing bonds, and that Citizens Bank is protected 

20  and that there would not be harm done to the current 

21  noteholder, which is Citizens Bank.

22      Q.   When did you have that conversation?

23      A.   Over -- during the spring.

24      Q.   Of 2006?

25      A.   Yes.

                                                                     460

 1      Q.   So at that time, you're focusing upon the 

 2  impact on subsequent bondholders of contemplated action 

 3  by the Commissioners?

 4      A.   We had been -- I had been trying to get 

 5  information and become very educated as to the -- the 

 6  situation with the finance with the guarantee, yes.

 7      Q.   Now, in focusing upon Resolution 37, if you 

 8  would, Exhibit A-14, would you agree that Resolution 

 9  37 -- strike that.  Let me start -- I had asked you 

10  previously of the need -- your sense of the need for 

11  Resolution 36, and both here and in your deposition you 

12  said one of the needs, and there were two, one of the 

13  needs was to create a dialogue with the Authority.  

14           Do you recall that?

15      A.   Yes.

16      Q.   And I also asked you, well, was there anything 

17  in Resolution 36 that would have suggested to anyone an 

18  invitation to create a dialogue with the Authority and 

19  you told me it was inherent in the resolution?

20      A.   Yes, it's -- it's going to DCED.  Yes.

21      Q.   And did you have an understanding that if the 

22  County went before DCED that somehow the Authority would 

23  join in that process voluntarily?

24      A.   One would hope.

25      Q.   And with regard to Resolution 37 -- strike 
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 1  that.

 2           With regard to Resolution 36, you expressed 

 3  that the second need fulfilled by Resolution 36 was a 

 4  way to get our message out.  Do you recall testifying to 

 5  that at your deposition?  

 6      A.   Yes.

 7      Q.   And I believe it's fair to say that Resolution 

 8  36 did not result in any dialogue between the Authority 

 9  and you; is that a fair statement?

10      A.   Yes, that was most unfortunate.

11      Q.   So Resolution 37 was your attempt to shout your 

12  message even louder, is that a fair statement?

13      A.   I'm -- don't want to get into decible levels, 

14  but, yes, it was an attempt to reach out, yet again.

15      Q.   Now, the reaching out, if you look at 

16  Resolution 37, please show me where, because you drafted 

17  this document, and two weeks later the Authority had not 

18  reacted, so where in Resolution 37 does it clearly state 

19  you want to establish a dialogue with the Authority?

20      A.   I don't believe that that is the intent in 37.

21      Q.   Yeah.  It wasn't your intent to have a dialogue 

22  with the Authority at all, was it?

23      A.   The intent was in 36.  

24      Q.   So --

25      A.   And in a feasibility study and in the 12 points 
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 1  and in 57 questions.

 2      Q.   So you were pulling out that into Resolution 

 3  36?

 4      A.   Yes.

 5      Q.   But Resolution 37 sets forth language that you 

 6  prepared that says you've reached a determination, you 

 7  use that word determination, did you not?

 8      A.   In the deposition?

 9      Q.   In the Resolution 37 document.

10      A.   Yes.

11      Q.   And, in fact, the Resolution 37 made the 

12  determination that the County would not approve the 

13  County obligation under the guarantee agreement to be 

14  associated with the remarketing of the Series 2003 

15  bonds; isn't that correct?

16      A.   Correct.

17      Q.   And further, the further part of the 

18  determination was that you directed, the resolution 

19  directed, approved by you and Commissioner 

20  Shellenberger, you directed the chief clerk of the 

21  County to send that notice of determination to all the 

22  interested parties, including the Authority?

23      A.   Correct.

24      Q.   And you also knew, and you've told me that you 

25  probably have been in communication with the general 
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 1  media almost on a weekly, if not daily, basis over this 

 2  project; isn't that correct?

 3      A.   They call me.

 4      Q.   Okay.  And you -- you talk to them -- the 

 5  media?

 6      A.   Sometimes.

 7      Q.   Okay.  But regarding the project, you told me 

 8  in your deposition almost weekly; is that correct?

 9      A.   They call me.  Yes.

10      Q.   So you knew on May 24, 2006, that Resolution 37 

11  would get disseminated as a message in the media, isn't 

12  that a fair statement?

13      A.   The likelihood that that would occur would be 

14  probable.

15      Q.   And you counted on that, didn't you?

16      A.   Not necessarily.  No, I do not know what the 

17  media is going to do.

18      Q.   But you would agree that the fact that you and 

19  Commissioner Shellenberger adopted Resolution 37 on May 

20  24, 2006, was widely publicized in this County, isn't 

21  that correct?

22      A.   I believe it was carried in the newspaper.  I 

23  do not know of all media outlets.  We did not issue a 

24  press release.

25      Q.   But, in fact, this was all done at a public 
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 1  meeting of the Board of Commissioners?

 2      A.   As it is required to be, as it is a resolution.

 3      Q.   Right.  It was an official resolution -- an 

 4  official action of the two commissioners --

 5           MR. PITTINSKY:  Your Honor --

 6           THE WITNESS:  Correct.  

 7           MR. PITTINSKY:  Your Honor, I have not said one 

 8  word of objection up to this point, but I do think given 

 9  the decorum of the courtroom, it really is inappropriate 

10  for some of the spectators here to be injecting 

11  themselves into these proceedings, and I would request 

12  that the Court direct them to remain quiet during the 

13  testimony.

14           THE COURT:  Quite frankly, I thought the crowd 

15  has been remarkably well-behaved.

16           MR. PITTINSKY:  Well --

17           THE COURT:  You know, something -- -- sometimes 

18  even I make comments that people think are amusing and 

19  laugh.

20           I am not thinking to do anything at this 

21  particular point.  I think basically over a day and a 

22  half, their conduct has been appropriate.

23           MR. FENNINGHAM:  May I proceed, Your Honor?

24           THE COURT:  Yes.

25  BY MR. FENNINGHAM:
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 1      Q.   Commissioner, was it your intent in the 

 2  adoption of Resolutions 36 and 37 to enter into the 

 3  renegotiations of the terms of the county guarantee 

 4  agreement with the Authority?

 5      A.   That was the hope that we would look at this 

 6  new situation, because the -- I believe that the project 

 7  has changed so dramatically over the last -- since I 

 8  came into office and I would -- I would remind you that 

 9  I supported this project when I ran for office.  That 

10  things have changed tremendously, it is my 

11  responsibility as a county commissioner to tend to the 

12  fiduciary responsibility of the County taxpayer, and 

13  what transpires for them, whether they live in the City 

14  or the County.

15           I witnessed the change over time, gradually, in 

16  this project, both in cost and the burden that was put 

17  on the taxpayer.

18           MR. FENNINGHAM:  Your Honor, if I may, could I 

19  interrupt the witness, because I believe she's giving me 

20  reason for her intent.  I didn't ask her to explain the 

21  reasons.  Perhaps Mr. Kelin will.  

22           I just asked if it was her intent to 

23  renegotiate and she answered the question.

24           THE COURT:  Mr. Kelin?  

25           MR. KELIN:  Your Honor, I think she was trying 
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 1  to put in context her answer.  Mr. Fenningham appeared 

 2  to be reading from her deposition transcript where 

 3  apparently she said that's what she was intending to do 

 4  and I think she was trying to explain why.  

 5           So I think it relates directly to the question 

 6  he had asked.

 7           THE COURT:  I think she was just trying to 

 8  explain, Mr. Fenningham.  You may continue.

 9           THE WITNESS:  So over time, with much thought 

10  and much discussion, with many, many people, hundreds of 

11  people, meetings with the -- you referred to the 

12  consortium, meetings with Dale High, Rufus Fulton, et 

13  cetera, all kinds of people, hundreds of people, I came 

14  to watch the metamorphosis of this project and how it 

15  changed and became very concerned that burden on the 

16  taxpayer was becoming unbalanced.  

17           The public/private partnership which once had 

18  been fairly equal was now very unbalanced.

19           And the attempts that we have made for 

20  discussion repeatedly over two years were not answered, 

21  ignored, or when we did get answers, some to the 57 

22  questions were found to be, in fact, untrue.

23           This is incumbent upon me as a County 

24  Commissioner, and I take the role very seriously, that I 

25  am to represent individuals in regard to taxpayer money 
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 1  and that it is spent in the best possible way.

 2           So it was important that we try to reach out 

 3  for this project, which is a large project and affects 

 4  many people in this county, in fact, all taxpayers in 

 5  this county, to try to find out information and see if 

 6  it is possible for the project to go forward.

 7      Q.   I have to think about my next question.

 8           You -- you approve -- you were supportive of 

 9  the project as a candidate, but to reconcile your prior 

10  testimony, you were opposed to the county guarantee 

11  obligation.

12      A.   Correct.

13      Q.   Is that what you're saying?  

14           But you hadn't read the county guarantee 

15  agreement in 2003, because it wasn't drafted or it 

16  wasn't available or for whatever reason.

17           MR. KELIN:  Well, Your Honor, it's 

18  argumentative.  If it wasn't available, how could she 

19  have read it?  The testimony -- the prior testimony is 

20  it wasn't available.

21           THE COURT:  It is argumentative.  Ask another 

22  question.

23           THE WITNESS:  The -- the reason, as I stated -- 

24           THE COURT:  I sustained the objection.

25  BY MR. FENNINGHAM:
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 1      Q.   But you have now read, since 2005, the county 

 2  guarantee agreement and you understand that it's a 

 3  limited guarantee obligation, do you not?

 4      A.   Yes.

 5      Q.   And it's fixed in its limitations in terms of 

 6  the exposure of the County to fulfill the obligation of 

 7  a guarantor; isn't that correct?

 8      A.   As far as that guarantee goes, yes.

 9      Q.   Yes.  Exactly.  And that's what we're here to 

10  talk about, the guarantee agreement.

11           How did you -- why did you decide to withdraw, 

12  within Resolution 37, the idea of submission to DCED 

13  that was in Resolution 36?  

14      A.   We had not heard from the Authority or Penn 

15  Square Partners, but -- we had not heard from the 

16  Authority.  The bids came back that were 25 million 

17  over.  And those were the two -- two basic reasons that 

18  we felt that we needed to move forward.

19      Q.   And just so I'm clear, and forgive me, Your 

20  Honor, if I asked this before, but I'm not sure I did, 

21  with regard to the concept that the remarketing of the 

22  Series 2003 authority bonds would result, at least in 

23  the context of the resolutions, would result in the 

24  issuance of a new county guarantee, with whom did you 

25  discuss that concept?

                                                                     469

 1      A.   A new guarantee?  I believe I discussed it with 

 2  Mr. Ebersole, over time, and then new -- new arrangement 

 3  would be made.

 4      Q.   Well, let me just ask, because I'm confused:  

 5  If you -- do you have your deposition transcript there?

 6      A.   I don't --

 7      Q.   Here, I'll give it to you.

 8           Please turn to page 71.  And if I focus you 

 9  on -- actually, page 70, line 20, down through page 71, 

10  line 7.  

11           Do you see that?  

12      A.   Yes.

13      Q.   And question:  Did you have any discussions 

14  with anyone other than counsel for the County that the 

15  remarketing of the Series 2003 authority bonds would 

16  result in the issuance of a new county guarantee?

17      A.   Yes.

18      Q.   And you said, would you repeat the question?  I 

19  did, and you said, yes, I discussed it with my husband 

20  and that's about as far as it went.  

21           Did I read that correctly?

22      A.   Correct.

23      Q.   And then I asked you, let me ask:  Did you 

24  discuss that concept with the financial advisor retained 

25  by the County and your answer was no.  Is that correct?
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 1      A.   Correct.

 2      Q.   So was it your idea or was it your husband's or 

 3  was it Craig Ebersole's idea that the remarketing of the 

 4  bonds would create a new county guarantee?

 5      A.   It was discussed primarily by my husband and 

 6  me.

 7      Q.   Now, going back, you're -- you stated that your 

 8  intent was to -- with regard to Resolution 36 and 

 9  possibly 37, to establish this dialogue, but you would 

10  agree that back to May 4, you were quoted in the paper 

11  as saying that you wanted to get rid of the guarantee 

12  agreement?

13           MR. KELIN:  Objection.  There was no quote.  It 

14  was a comment attributed to her, which she's already 

15  testified wasn't an accurate attribution.

16           THE COURT:  She did say that, so sustained.  

17  Rephrase the question, if you wish.

18  BY MR. FENNINGHAM:

19      Q.   Have you communicated publically that you 

20  wished that the county guarantee agreement could be 

21  revoked?

22      A.   I did -- yes, I do believe that the current 

23  county guarantee is appropriate for the situation as it 

24  is currently.

25      Q.   So the end result of the dialogue that you 
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 1  sought to obtain with the Authority was to eliminate the 

 2  County obligation under the county guarantee agreement?

 3      A.   It was to invite discussion to see about 

 4  changing things at the DCED or with the DCED.

 5      Q.   And I'm asking, was it your goal, if that 

 6  dialogue ensued, that you would eliminate the County 

 7  obligation under the county guarantee agreement of 2003?

 8      A.   From that -- with that current guarantee, yes.

 9      Q.   Now, Mr. -- excuse me, Commissioner Shaub, with 

10  regard to Resolution 36 in or about May 10 of this year, 

11  raised a concern at the public meeting on May 10 that 

12  this would have an impact upon bidders in connection 

13  with the project.  

14           Do you recall that?

15      A.   Yes.

16      Q.   Do you recall whether you made any effort to 

17  contact any bidders to determine whether there was any 

18  impact upon the bidding process created by Resolution 

19  36?

20      A.   No.  

21      Q.   Did you direct anyone in the employ of the 

22  County to do so?

23      A.   No.

24      Q.   Did you have any discussion with Commissioner 

25  Shaub regarding his concern of an impact upon the 
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 1  bidding process in connection with the project?

 2      A.   We might have, yes.

 3      Q.   When was that, if you recall?

 4      A.   It would have been after the meeting and -- in 

 5  the hallway or something like that.  Nothing formal.

 6      Q.   Kind of an off-the-cuff conversation?

 7      A.   Uh-huh.

 8      Q.   Did you decide, as far as of that conversation, 

 9  to take any further action?

10      A.   No.

11      Q.   And yet, in fact, you did not take any further 

12  action with regard to bidders and the bidding process 

13  associated with the project?

14      A.   The -- no, I did not.

15      Q.   Commissioner, I have learned that in the city 

16  and county, there's two publications of papers, morning 

17  edition and afternoon edition.  And in the morning 

18  edition of the -- at least in the Lancaster Online, 

19  referencing an Intelligencer Journal article by David 

20  Pigeon, dated May 4, 2006, you -- there was a reference 

21  and an attribution to you, again, regarding the county 

22  guarantee.  

23           And I will -- I show you and I showed your 

24  counsel a copy of this Lancaster Online article and the 

25  title is, County Balking at Center Guarantee, published 
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 1  May 4, 2006 at 8:25 a.m. eastern standard time.  

 2           Do you see that?

 3      A.   Uh-huh.

 4      Q.   And I've highlighted the sections in orange for 

 5  your review.

 6      A.   Yes.

 7      Q.   Now, the difference in this article versus the 

 8  prior one is that, I believe it says, it's quote -- it's 

 9  attributing to you a statement that you made, because it 

10  says she said.  So my question is:  Does that 

11  attribution to you accurately -- accurately reflect a 

12  comment you made to Mr. Pigeon to get -- that your 

13  desire was to get rid of the county guarantee?

14      A.   Well, if you then read the next sentence, it 

15  says, it is my desire not to have the County taxpayers 

16  at risk in this project.  So we want to take the whole 

17  thing here together.

18      Q.   Can I assume from your comment that you do 

19  agree that it was an accurate attribution to you of your 

20  statement?

21      A.   I would say that the guarantee, as written at 

22  that time, was one that I did not feel adequately 

23  protected the County taxpayers.

24      Q.   So you would agree that you wanted to get rid 

25  of the County obligation as Mr. Pigeon says you said?
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 1      A.   I am questioning the guarantee as it stands now 

 2  and at that time in regard to its protection for county 

 3  taxpayers.

 4      Q.   And we're still talking about the limited 

 5  county obligation as described and defined within the 

 6  county guarantee agreement.  That's what you're 

 7  referring to?

 8      A.   Yes.

 9           MR. FENNINGHAM:  Excuse me, Your Honor.

10  BY MR. FENNINGHAM:

11      Q.   Commissioner, I have shown your counsel another 

12  copy of a Lancaster Online rendition of an article by 

13  Mr. Pigeon that appeared in the Intelligencer Journal.  

14  It was published June 27 of this year.  

15           And I'd just ask you to refer to the orange 

16  highlighted provisions of Mr. Pigeon's article.

17           And let me put this in context.

18           This is an article that appeared after 

19  Mr. Beckett's deposition in this proceeding, Thomas 

20  Beckett's deposition, and the highlighted section 

21  indicates that a statement attributed to you that you 

22  hinted to -- to further county action in regard to this 

23  project.  And my question is:  Is that an accurate 

24  attribution of a statement you made to Mr. Pigeon on 

25  June 27?  
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 1      A.   Well, I would -- this is when we were finding 

 2  out about the specific differences between the 

 3  ordinances -- or the ordinance and the guarantee and 

 4  that things were not -- the discrepancies and things did 

 5  not match, that the documents did not match each other.

 6      Q.   Commissioner, the day after that article 

 7  appears, so June 28th, did you authorize counsel for the 

 8  County to put the Authority on notice of a potential 

 9  event of default in connection with the project?

10      A.   Yes.

11      Q.   And was the focus of that notice and forecast 

12  of an event of default in connection with a -- the 

13  phrase reasonable dispatch under the trust indenture in 

14  connection with advancing the project to completion?

15      A.   I believe that there is a specific time line 

16  that had been established that the foundation 

17  construction had to begin by August 1st, so it was 

18  incumbent upon the party as a third party beneficiary to 

19  the joint agreement that they be notified 30 days 

20  ahead.  

21           So that was our -- I looked at as our duty, so 

22  to speak, to look at this time frame so they would be 

23  knowledgeable of it.

24      Q.   And this was the next step in the action by the 

25  commissioners relative to the project?
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 1      A.   It would -- it was required to happen.

 2      Q.   This is a position -- if you understand this, 

 3  this is a question:  That the project that you oppose, 

 4  you are now telling the Authority they haven't moved 

 5  fast enough to complete the project.  That's the 

 6  objection at this point?

 7      A.   No, this is a requirement that this happen at a 

 8  particular time.  We did not put this in.  This was in 

 9  the joint agreement that this time frame was to occur.  

10  We were just bringing notice of it.

11      Q.   And the notice was that the Authority has not 

12  proceeded with reasonable dispatch to complete the 

13  project?

14      A.   They are to have this done by August 1st, which 

15  they have pointed out in the paper yesterday that they 

16  will be moving on this and proceeding.

17           MR. FENNINGHAM:  I have no further questions at 

18  this time, Your Honor.

19           

20           THE COURT:  Mr. Pittinsky?  

21           MR. PITTINSKY:  Thank you, Your Honor.  

22                     CROSS EXAMINATION

23  BY MR. PITTINSKY:

24      Q.   Mrs. Henderson, you agree with me that so far 

25  as the county guarantee is concerned, if the hotel room 
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 1  rental tax revenues are applied first to the debt 

 2  service on the bonds as remarketed, there is no 

 3  increased risk to the County on the county guarantee, 

 4  correct?

 5      A.   On the guarantee.  

 6      Q.   So it's correct on the guarantee, correct?

 7      A.   Assuming that the financing and -- whatever 

 8  rate you get when you go to market falls within the 

 9  parameters of -- of 1.5 million.

10      Q.   Well, the county guarantee is maxed out at 1.5 

11  million in any fiscal year, correct?

12      A.   Correct.

13      Q.   So -- and that provision will apply to the 

14  bonds as remarketed, correct?

15      A.   Correct.

16      Q.   So there are no qualifications, you -- you 

17  agree that so far as the county guarantee is concerned, 

18  if the hotel room rental tax revenues are applied first 

19  to the debt service on the bonds as remarketed, there is 

20  no increased risk to the County on the county guarantee, 

21  correct?

22      A.   Correct.

23      Q.   All right.  Thank you.  

24           Now, am I also correct that since the hotel 

25  room rental tax has been imposed, which was back in 
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 1  1999, there has been no decline over the years in the 

 2  hotel room rental tax?

 3      A.   I'm -- I don't understand what you mean.  Do 

 4  you mean income?

 5      Q.   I mean, the gross amount of the revenues that 

 6  have been collected on an annual basis from the hotel 

 7  room rental tax that they, on an annual basis, have not 

 8  declined since 1999?

 9      A.   It is under my understanding that it has been 

10  flat for the last two to three years and in the last 

11  month it has declined six percent.

12      Q.   Just in the last month?

13      A.   Yes.

14      Q.   All right.

15      A.   As -- from May to June.  Or, I'm sorry, April 

16  to May, because the June revenues are not in yet.

17      Q.   But isn't it true that up until this year 

18  there's been no decline, correct?

19      A.   They -- it is my understanding that they had 

20  been flat, yes.

21      Q.   And all you know is that this year there was a 

22  decline in one month?

23      A.   From April to May, six percent.

24      Q.   Now, Mr. Kelin has provided us with the partial 

25  answers to the 57 questions in his notebook.
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 1           And that's Exhibit 18, if you have the notebook 

 2  in front of you.  

 3           All right.  And can you turn to 18?  Thank you.

 4           If you would please turn to the reverse side of 

 5  page 2.  And that's the one that in the middle of the 

 6  page has question 2-F, are county taxpayers potentially 

 7  liable for $60,278,400.

 8      A.   I'm not -- 

 9      Q.   I'm sorry?

10      A.   -- with you here.  We're at 18.  Okay.

11      Q.   All right?  Do you have that in front of you?

12      A.   Yes.

13      Q.   Thank you.  

14           Now, there's no doubt that you read all of the 

15  answers to these questions, correct?

16      A.   Yes, I read them.

17      Q.   And they were important to you, because they 

18  were responding to the questions that you had been -- 

19  that you had posed, although, as Mr. Kelin has pointed 

20  out, the answers were refrained in some way, they 

21  weren't -- the answers and the questions were refrained, 

22  so it didn't completely match up the way you had asked 

23  the questions, correct?

24      A.   Right.  Yes.

25      Q.   Now, in this answer, asking what the County 
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 1  taxpayers were potentially liable for $60,278,400, the 

 2  answer was, yes, but only if the hotel room rental tax 

 3  decreases significantly.  

 4           The $60,278,400 is contained in the DCED 

 5  submission and is a maximum amount as in our 

 6  presentation in 2003.  The hotel room rental tax would 

 7  have to fall by over 50 percent in one year before 

 8  County taxpayers would be called upon to pay increased 

 9  taxes.  

10           Do you see that?

11      A.   Uh-huh.  Yes.

12      Q.   All right.  Do you have any basis for disputing 

13  that statement?

14      A.   This would make the assumption that the hotel 

15  room rental tax was going to go first to pay debt 

16  service.

17      Q.   All right.  And if it does, do you have any 

18  reason to dispute this statement?

19      A.   No.

20      Q.   Thank you.  

21           Would you look, please, at exhibit 10?  Which 

22  is Ordinance 73?

23      A.   Oh, Exhibit 10.

24      Q.   I'm sorry.  Yes.  Do you have that in front of 

25  you?

                                                                     481

 1      A.   Yes.

 2      Q.   Would you look, please, to page 2 of Ordinance 

 3  73?

 4      A.   Yes.

 5      Q.   And you would note there's a fourth whereas 

 6  recital on that page, which reads:  The Authority, in 

 7  order to finance the costs of the project, desires to 

 8  issue its hotel room rental tax revenue bonds series of 

 9  2003 in the maximum aggregate principle amount of $15 

10  million, the bonds, and its guaranteed debt service 

11  reserve fund note in the maximum principle amount of $25 

12  million, the note.  

13           Do you see that?

14      A.   Yes.

15      Q.   And you -- once you read Ordinance 73, you 

16  understood that it did authorize the County to guarantee 

17  up to a maximum of $50 million in Series 2003 bonds, 

18  correct?

19      A.   Correct.

20      Q.   Now, would you please go back to Exhibit 18?  

21  And this time, turn to the reverse of page 1, please.

22           And do you now have that in front of you?  

23      A.   Yes.

24      Q.   All right.  There is the question 2-B:  Can 

25  these funds be used to construct the convention center.      
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 1           Do you see that?

 2      A.   Yes.

 3      Q.   And you understand the funds they're talking 

 4  about are the 39 million plus that was then in the 

 5  Citizens Bank account, correct?

 6      A.   Yes.

 7      Q.   And the answer -- and this is the answer, 

 8  again, given by the Authority, the Convention Center 

 9  Authority, correct?

10      A.   Yes.

11      Q.   All right.  And the answer is:  Yes, these 

12  funds will be used to construct the center.  Before this 

13  can happen, two things must occur.

14           First, the Authority must demonstrate to the 

15  satisfaction of the County that the project funding is 

16  in place for the convention center.  The Authority must 

17  also show that the financing for an adjacent hotel is 

18  available.  These conditions were inserted into the 

19  Authority's trust indenture at the insistence of the 

20  County Commissioners in order to assure that the 

21  Authority did not begin expending bond funds for 

22  construction until the entire project had secured 

23  funding sources.  

24           Do you see that?  

25      A.   Yes.
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 1      Q.   And, in fact, the words inserted into the 

 2  Authority's trust indenture at the insistence of the 

 3  County Commissioners is underlined and put in italics to 

 4  emphasize it, correct?

 5      A.   Yes.

 6      Q.   So you were certainly aware, no later than the 

 7  summer of 2005, which is when you testified you received 

 8  these answers, that it was the Authority's position that 

 9  the conditions in Ordinance 73 requiring that there be 

10  financing available for the convention center, that that 

11  condition in Ordinance 73 was, in fact, inserted into 

12  the trust indenture at the request of the County 

13  Commissioners, correct?

14      A.   According to this, yes.

15      Q.   All right.  Well, did you, after you received 

16  this, did you question whether this was true or not?

17      A.   No.

18      Q.   All right.  And so you would agree with me that 

19  when Mr. Edelman testified here in court -- and you were 

20  here for that testimony, correct?

21      A.   Uh-huh.

22      Q.    -- yes?

23      A.   Yes.

24      Q.   When Mr. Edelman was here and testified in 

25  court that, in fact, he had complied with the Ordinance 
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 1  73 condition requiring that financing be -- for the 

 2  convention center be put in the trust indenture as a 

 3  condition of going forward, that that was not the first 

 4  time that you had heard that that was the position of 

 5  Mr.  -- of the Authority, correct?

 6      A.   According to this:  I believe if -- if we would 

 7  put the two documents side-by-side and go through them, 

 8  sentence by sentence, that you would see that there is 

 9  similar -- there are similarities; however, if you spend 

10  more time looking at them, I don't believe that 

11  they're -- I don't believe -- the language is not the 

12  same.

13      Q.   Well, but you didn't respond to this statement 

14  back in the summer of 2005, or at any other time in 2005 

15  and say, wait a second, we've looked at the trust 

16  indenture and we don't think it matches up the way it 

17  should with Ordinance 73, correct?

18      A.   That is correct.

19      Q.   All right.

20      A.   And --

21      Q.   And --

22      A.   And I was learning and it evolved over time.

23      Q.   Well, isn't it a fact that you had Mr. Kelin as 

24  your counsel who helped you prepare the 57 questions 

25  that you sent to the Authority and Penn Square Partners?
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 1      A.   Yes.

 2      Q.   Right.  And isn't it a fact that you had 

 3  Mr. Kelin review the answers that you received?

 4      A.   Yes.

 5      Q.   All right.  And Mr. Kelin -- well, I won't ask 

 6  what Mr. Kelin said, but the fact is that at no time 

 7  after these answers were reviewed by the Authority back 

 8  in 2005, did anyone -- did anyone from the County 

 9  Commissioners or on behalf of the County Commissioners 

10  dispute this statement, correct?

11      A.   Correct.  We were working in good faith and 

12  trying to move the project to some situation.

13      Q.   Right.  

14      A.   Whether -- 

15          MR. KELIN:  Excuse me.  She's answering.

16  BY MR. PITTINSKY:

17      Q.   I'm sorry.  Did you finish?

18      A.   Yes.  When we re-read this, we are in belief 

19  that the best effort is being put forth by all parties.

20      Q.   Well, so it's your testimony that back in the 

21  summer of 2005, you were still in that process of 

22  reaching out to the Authority to see if you could 

23  resolve everything?

24      A.   Yes.

25      Q.   And then if that's the case, why did you, in 
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 1  the summer of 2005, or rather May of 2005, authorize 

 2  Mr. Kelin to initiate an action to prevent the Authority 

 3  and Penn Square Partners from receiving a DCED grant?

 4      A.   I -- we believe that private enterprises should 

 5  pay their taxes.  If this is -- if you're talking about 

 6  the hotel and the RACL situation -- 

 7      Q.   I'm talking about why -- why you -- why you 

 8  authorized action to prevent the project from receiving 

 9  a DCED grant in the summer of 2005 when you say you were 

10  trying to reach out to the Authority and Penn Square 

11  Partners to try to resolve the disputes?

12      A.   I believe that's a different issue.

13      Q.   Well, would you answer that, please?

14      A.   Repeat the question.

15      Q.   Would you read it back, please.  

16          (Reporter read back last question.)

17           THE WITNESS:  You are referring to the -- the 

18  guarantees and the city?

19  BY MR. PITTINSKY:

20      Q.   Yes.

21      A.   I believe this is the guarantee where Penn 

22  Square Partners and the hotel would not have to pay 

23  their taxes?

24      Q.   Well -- 

25      A.   Is that --
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 1      Q.   Weren't you trying to prevent in the summer of 

 2  2005 DCED from issuing an IFI grant?  That's why you 

 3  sued DCED, because they issued an IFI grant, right?

 4      A.   It was to -- I believe that the -- it is 

 5  important for private entities to take responsibility 

 6  for paying their taxes, and that's what that was.

 7      Q.   Do you see in the same answer where it says, 

 8  second, the Authority must be able to remarket the 

 9  taxable 2003 bonds as tax exempt 2003 bonds?  

10           Do you see that?  

11      A.   Yes.

12      Q.   And you understood when you read this that the 

13  Authority was stating that before they could begin 

14  construction of the convention center and hotel project, 

15  the Authority had to be able to remarket the 2003 bonds 

16  as tax exempt bonds, correct?

17      A.   It is my understanding -- yes, it's helpful 

18  they could be taxable, but it's helpful to be 

19  non-taxable.

20      Q.   Well, you understood the Authority was telling 

21  you that for them to go forward, they needed to be able 

22  to remarket the 2003 bonds as tax-exempt bonds, correct?

23      A.   Correct.

24      Q.   All right.  Now, so you -- you understood in 

25  the summer of 2005, that it was the Authority's position 
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 1  that they could not start construction unless there was 

 2  sufficient financing available to construct the 

 3  convention center and hotel project and they could 

 4  remarket the 2003 bonds?  That was the position they 

 5  communicated to you at that time, correct?

 6           MR. KELIN:  Your Honor, I want to object.  

 7  Mr. Pittinsky, I think, innocently keeps misrepresenting 

 8  that these answers were submitted in the summer of 

 9  2005.  In fact, it was March of 2005.  If you look at 

10  the tab 19, which are the subsequent follow-up answers 

11  for Mr. Hixson, those were March 25, 2004.  So -- I'm 

12  sorry, 2005.

13           THE COURT:  These are March 2005, not the 

14  summer of 2005.

15           MR. KELIN:  Correct.  They were sometime 

16  between March --

17           THE COURT:  I'm sure it was inadvertent.

18           MR. PITTINSKY:  Your Honor, the only reason I'm 

19  using the summer of 2005 is because that's what she 

20  testified to in her deposition.

21           THE COURT:  Oh, okay.

22           MR. KELIN:  I don't know whether she did or 

23  not --

24           THE COURT:  Well, why don't we just clear it 

25  up.  It was March of 2005?  
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 1           MR. PITTINSKY:  Right.

 2           MR. KELIN:  I don't think there's any dispute 

 3  over that in the record and I think Mr. Pittinsky should 

 4  ask based on the facts.

 5           THE COURT:  I don't know when it was.

 6           MR. PITTINSKY:  Your Honor, I'm happy to accept 

 7  March of 2005, but she did testify it was the summer of 

 8  2005 at page 105 of her deposition.  I wasn't trying to 

 9  mischaracterize her testimony.

10           THE COURT:  I don't think anybody is saying 

11  that.  

12  BY MR. PITTINSKY:

13      Q.   So it's fair to say, Mrs. Henderson, that you 

14  understood by March of 2005, that it was the Authority's 

15  position that they could not begin construction of the 

16  convention center and hotel using the 2003 bond money 

17  until there was sufficient financing available to cover 

18  the complete costs of the construction of the convention 

19  center and hotel, and they could remarket the bonds as 

20  tax-exempt bonds, correct?

21      A.   Correct.

22      Q.   And it is precisely because they can't start 

23  construction of the convention center and hotel without 

24  the remarketing of the bonds that you want to stop the 

25  remarketing of the bonds, correct?
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 1      A.   The construction and project cannot begin, not 

 2  only if that is not -- that's just one of the 

 3  parameters.

 4           Full financing has to be in place.  Complete 

 5  specifications, plans, budgets, everything has to be in 

 6  place before construction can begin.

 7      Q.   Right.  And you understand -- 

 8      A.   So that's only one piece of it.

 9      Q.   All right.  But you understand that that one 

10  piece of it is the remarketing of the bonds, correct?

11      A.   Well, they're -- just to elaborate a little 

12  bit, there currently are not bonds.  There is a note 

13  that is in Citizens Bank as a loan.  It's $39.6 million 

14  that will have to be repaid and then bonds can be issued 

15  for tax-exempt low-cost bonds.

16      Q.   Mrs. Henderson, you have understood since at 

17  least as early as 2005, March of 2005, construction of 

18  the convention center and hotel utilizing the now $39 

19  million in proceeds at Citizens Bank cannot commence 

20  until if -- it's just one piece of the puzzle -- until 

21  the bonds are remarketed as tax-exempt bonds, correct?

22      A.   Correct.

23      Q.   And it's your objective, in having passed 

24  Resolution 37, where you stated the County 

25  Commissioners, you and Commissioner Shellenberger, have 
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 1  decided and determined that the guarantee of the County 

 2  will not apply to the remarketing of bonds, that you did 

 3  that to prevent the remarketing of the bonds, correct?

 4      A.   I would say that we have not taken any action.

 5      Q.   You did take action in 37, didn't you?

 6      A.   We made a statement.

 7      Q.   Well, let's look at 37.  That's number 32 in 

 8  Mr. Kelin's binder.  

 9      A.   I beg your pardon.

10      Q.   Number 32, please.

11           And you can read any part of the resolution 

12  that you want.  I'm going to focus your attention on 

13  paragraph B, on page 3.

14           All right.  And that reads:  This Board of 

15  Commissioners resolves and determines not to approve any 

16  such new guarantee, and not to allow the attachment of 

17  any county guarantee to any LCCCA obligation other than 

18  the Citizens Bank bond secured by the escrow, and 

19  directs the chief clerk to advise the LCCCA bond 

20  indenture trustee, Citizens Bank, and other relevant 

21  parties of this determination of this Board of 

22  Commissioners.

23           Now, isn't it a fact now that you're reading 

24  this resolution and determination in Resolution 37, that 

25  the County, through your vote and Commissioner 
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 1  Shellenberger's vote, has resolved and determined not to 

 2  approve any new county guarantee for the remarketing of 

 3  the bonds?  

 4      A.   We stand behind the guarantee at Citizens Bank.

 5      Q.   Yes.  And Citizens Bank is not the remarketed 

 6  bonds; Citizens Bank is the initial issuance of the 

 7  Series 2003 bonds in December, 2003, correct?

 8      A.   Correct.

 9      Q.   And you're saying that the county guarantee 

10  will only apply to the Citizens Bank 2003 bond, correct?

11      A.   Correct.

12      Q.   And it will not, therefore, apply to any 

13  remarketing of the bonds, correct?

14      A.   Yes.

15      Q.   Thank you.  

16           Now, at the same time that you passed 

17  Resolution 37, you authorized Mr. Kelin to -- to 

18  commence two new legal actions; isn't that correct?

19      A.   Two?

20      Q.   Two.  Yes.  If you -- I'm -- I'll show you the 

21  minutes.  If you need to see the minutes, I'm happy to 

22  show them to you.  

23           MR. PITTINSKY:  What's our next exhibit?

24           Would you mark this as A-20, Your Honor?

25           THE COURT:  All right.  
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 1           (Authority's Exh. No. A-20 marked.)

 2  BY MR. PITTINSKY:

 3      Q.   Mrs. Henderson, do you agree that these are the 

 4  minutes of the commissioners' meeting on May 24th, 2006?

 5      A.   It looks like that.  Yes.

 6      Q.   And just so the record is clear, that's the 

 7  date that you passed Resolution 37, correct?

 8      A.   Correct.

 9      Q.   All right.  Would you turn, please, to page 12 

10  of A-20?

11      A.   Page 12.

12      Q.   Yes.  They're numbered in the right-hand 

13  corner.  

14      A.   I see.  Yes.

15      Q.   Do you see first in about the middle of the 

16  page, there's a motion that Mr. Shaub made to delay the 

17  vote on Resolution 37, which was denied, and then if you 

18  note below that, it says, on motion of Commissioner 

19  Henderson, seconded by Commissioner Shellenberger, it 

20  was agreed for the County of Lancaster to authorize 

21  special counsel to petition that the Pennsylvania 

22  Supreme Court accept an appeal of the Commonwealth 

23  Court's decision of May 3, 2006, regarding the 

24  Department of Community and Economic Development's 

25  approval of the City of Lancaster's guarantees of 12 
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 1  million and $24 million on the proposed Marriott Hotel.      

 2           Do you see that?

 3      A.   Yes.

 4      Q.   All right.  And you and Commissioner 

 5  Shellenberger approved that, correct?

 6      A.   Yes.

 7      Q.   And then on motion of Commissioner 

 8  Shellenberger, seconded by you, it was agreed for the 

 9  County of Lancaster to authorize special counsel to file 

10  legal action challenging the Department of Community and 

11  Economic Development's approval of the Act 23 grant 

12  application by the Redevelopment Authority of the City 

13  of Lancaster, correct?

14      A.   Correct.

15      Q.   All right.  And that was approved, correct?

16      A.   Yes.

17      Q.   Right.  Now, -- so on the same day, May 24th, 

18  2006, you approved Resolution 37, you authorized the 

19  appeal in the case that the County had lost in the 

20  Commonwealth Court and you authorized Mr. Kelin to start 

21  a new case in the Commonwealth Court, correct?

22      A.   Yes.

23      Q.   Now, you're not here taking the position today 

24  that that was part of some outreach program on the part 

25  of the County to have a dialogue with the Convention 
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 1  Center Authority and -- and Penn Square Partners about 

 2  the convention center and hotel project as presently 

 3  structured?

 4      A.   The direction for special counsel to move ahead 

 5  in regard to Act 23 issues was a continuation of 

 6  previous actions.  It was an ongoing situation.

 7      Q.   Well, but you -- you authorized Mr. Kelin to 

 8  start a new case, correct?

 9      A.   On the uniformity clause?  

10      Q.   Yes.  

11      A.   Yes.

12      Q.   Am I correct?

13      A.   Correct.

14      Q.   Right.  So my -- my question, which I 

15  respectfully suggest you have not yet answered:  My 

16  question is, was the decisions on May 24th, 2006, 

17  passing Resolution 37, authorizing the appeal in the 

18  case that was pending, and authorizing the commencement 

19  of a new case, was that part of an attempt by the County 

20  to have a dialogue with the Authority and Penn Square 

21  Partners over the convention center hotel project as 

22  presently structured?

23      A.   They were not connected.

24      Q.   Thank you.  

25           And that's because, as presently structured, 
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 1  you want to stop the convention center and the hotel 

 2  project from going forward, correct?

 3      A.   I believe that the current structure of the 

 4  project needs to be adapted and altered in such a way 

 5  that we return to a public/private partnership, where 

 6  there is more balance with taxpayer risk, or no risk as 

 7  we were promised originally, and that these things need 

 8  to be looked at.

 9      Q.   Right.  And -- and, therefore, as presently 

10  structured, you want to stop the convention center and 

11  hotel project, correct?

12      A.   It is my desire to protect the taxpayers and to 

13  uphold my fiduciary duty in regard to this project.

14      Q.   So is that a yes?

15      A.   It is my desire to uphold my fiduciary duty and 

16  to protect the taxpayers and get questions answered.

17      Q.   By stopping the convention center and hotel 

18  project as presently structured, correct?

19      A.   I would repeat, the same thing.

20           MR. PITTINSKY:  Your Honor, I would like an 

21  answer to the question, please.

22           THE COURT:  I think she gave the answer that a 

23  good politician will always give.

24           MR. PITTINSKY:  All right.  Thank you, Your 

25  Honor.  All right.
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 1  BY MR. PITTINSKY:

 2      Q.   Now, you were here when Commissioner 

 3  Shellenberger testified, correct?

 4      A.   Yes.

 5      Q.   And do you recall that I asked him, when 

 6  Mr. Darcus proposed back in February of 2006 that he 

 7  provide in writing the prioritization of the hotel room 

 8  rental tax revenues being applied first to the 

 9  principle, if not the interest -- 

10      A.   Right.

11      Q.    -- why Mr. Shellenberger, Commissioner 

12  Shellenberger, didn't engage in a negotiation with him 

13  to try to get him to agree to do it for the interest, as 

14  well, do you remember that?

15      A.   Yes.

16      Q.   And do you recall that Commissioner 

17  Shellenberger said that he didn't want to engage in 

18  horse trading for something he thought he was entitled 

19  to?  

20           Do you remember that?

21      A.   Yes.

22      Q.   All right.  And I take it you agreed with him 

23  about that, correct?

24      A.   We had been told and the public had been told 

25  for over two years, in minutes, in public presentations, 
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 1  in the 57 questions, that hotel tax revenue would first 

 2  be applied to debt service.  Period.

 3      Q.   Right.

 4      A.   Not principle of debt service or interest of 

 5  debt service but debt service.

 6      Q.   Right.  But --

 7      A.   And that is what we were told we had.  So it 

 8  would seem odd to me that we would enter into 

 9  negotiations to trade for something that we were told we 

10  had.

11      Q.   Well, but you do agree with me it wasn't in 

12  writing at the time, correct?

13      A.   I think it does appear in writing in the 57 

14  questions.

15      Q.   Oh, I -- my fault.  It's not in writing --

16           THE COURT:  Legal --

17           MR. PITTINSKY:  Fair enough.

18           THE COURT:  Legal wrang -- we wouldn't be here 

19  if it was.

20           MR. PITTINSKY:  Right.

21  BY MR. PITTINSKY:

22      Q.   It's not in writing in Ordinance 73, it's not 

23  in writing in the county guarantee agreement, and it's 

24  not in writing in the trust indenture, correct?

25      A.   Isn't that something?
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 1      Q.   And -- is that a yes?

 2      A.   That is yes.

 3      Q.   Thank you.  

 4           So my question to you is:  Wouldn't you have 

 5  liked to have put in writing in a bind -- legally 

 6  binding document this provision that they would apply 

 7  the hotel room rental tax revenues first to the debt 

 8  service, both principle and interest?

 9      A.   Would have been nice if the -- yes, it would 

10  have been nice for Mr. Hixson and Mr. Darcus to live up 

11  to what they had said they would do; yes, that would 

12  have been nice.

13      Q.   But you didn't want to negotiate over that, 

14  correct?

15      A.   There was nothing to negotiate.  They had made 

16  a commitment.  They had made a promise and this should 

17  have been there.

18           MR. KELIN:  Your Honor, objection.  I think 

19  this is getting argumentative.  I think this has been 

20  gone over several times by this witness and 

21  Mr. Shellenberger.

22           THE COURT:  Between her and Commissioner 

23  Shellenberger, I believe we have beaten this issue to 

24  death.

25           MR. PITTINSKY:  All right.  Thank you.  Thank 
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 1  you, Your Honor.  

 2           MR. PITTINSKY:  I'll move on.

 3           THE COURT:  Do you think this would be a good 

 4  time to take a break?

 5           MR. PITTINSKY:  I don't care.  I have five 

 6  minutes.  It's up to you, Your Honor.  It doesn't matter 

 7  to me.

 8           THE COURT:  All right.  Five minutes.  I'll 

 9  give you five minutes.

10           MR. PITTINSKY:  Fair enough.

11  BY MR. PITTINSKY:

12      Q.   Would you turn, please, to document 30?

13      A.   Okay.

14      Q.   Do you agree with me document 30, leaving aside 

15  the title and the editing and editorial comment of 

16  Lancaster First, that the body of what is in document 30 

17  is your statement that you made on May 31, 2006, about 

18  the market area covered by the hotel room rental tax, 

19  correct?

20      A.   Yes.

21      Q.   Now, were you aware on or about May 31, 2006, 

22  that Lancaster First put this on their website?

23      A.   No.

24      Q.   When did you first find out that your statement 

25  had been put on the Lancaster First website?
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 1      A.   When I opened this book the other day.  I don't 

 2  keep track of Lancaster First website.

 3      Q.   Well, when you read -- you know we attached 

 4  this to our complaint.  Do you remember that?

 5      A.   Right.  That's when I saw it.  I did not go to 

 6  Lancaster First.

 7      Q.   All right.  So the first time you saw this was 

 8  when it was attached to our complaint that we filed here 

 9  in court, correct?

10      A.   Well, I saw it when I wrote it, but yeah.

11      Q.   No, I'm talking about the presentation that 

12  occurred --

13      A.   Yes, I had not seen that previously.

14      Q.   Right.  Right.

15           Now, you do see it -- they added the words 

16  proposal from County Commissioner Molly Henderson to 

17  reduce area where hotel tax is collected, correct?  

18           MR. KELIN:  Objection, relevance.

19           THE COURT:  Relevance here.

20           MR. PITTINSKY:  Well, the issue that was raised 

21  earlier, I believe, by Mr. Kelin was that this title -- 

22  this title was not part of her statement.  So I would 

23  like to address that.

24           MR. KELIN:  Well, that was part of my objection 

25  to a question by, I believe, your co-counsel, so I am 
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 1  raising it as part of the affirmative part of my case.  

 2  So I'm making the same objection now that I made before, 

 3  which I believe was sustained.

 4           MR. PITTINSKY:  And I'm going to show that 

 5  Mrs. Henderson has no objection to this title, Your 

 6  Honor, which I think is particularly relevant.

 7           MR. KELIN:  Relevance, whether she objects to 

 8  a -- a title someone put on an article, that is of no 

 9  import.

10           THE COURT:  What's the purpose of the 

11  question?  

12           MR. PITTINSKY:  Well, I want to go into the 

13  fact that it is -- that she has embarked on this 

14  exploration of the market area --

15           THE COURT:  Well, you can do that.  Overruled.

16           MR. PITTINSKY:  All right.

17           THE COURT:  I'll give you a minute back.

18           MR. PITTINSKY:  All right.  Thank you, Your 

19  Honor.

20  BY MR. PITTINSKY:

21      Q.   Mrs. Henderson, just one simple question about 

22  the title:  You have never communicated with Lancaster 

23  First and told them that this title which they attached 

24  to your statement should be withdrawn because that's not 

25  your proposal, have you?
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 1      A.   If I went to every headline that I didn't like 

 2  or felt was inappropriate in the media, I would be 

 3  spending all my time doing that.

 4           No, I did not contact them, nor did they ask 

 5  for permission to do this, nor was I aware of it until I 

 6  saw this.

 7      Q.   All right.  Thank you.  

 8           Now, would you look please at document 13, the 

 9  guarantee agreement?

10      A.   13.  Yes.

11      Q.   And I would like you to turn to section 3.18, 

12  please, which is on page 9.

13      A.   I'm sorry, we're on --

14      Q.   The guarantee agreement, document 13.  

15      A.   13 and then we're going to where?

16      Q.   Page 9, please.

17      A.   Okay.

18      Q.   And I have -- just look at Section 3.18, 

19  please.

20           Am I correct that it's your position that you, 

21  as a commissioner, county commissioner, have the right 

22  to have embarked on an inquiry as to whether the current 

23  market area; namely, the County of Lancaster, is the 

24  appropriate market area for the hotel room rental tax, 

25  notwithstanding Section 3.18.
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 1      A.   Yes, as a county commissioner that is 

 2  responsible for the room tax, I do believe it is my 

 3  prerogative to ask questions at anytime, anywhere, about 

 4  the tax.

 5      Q.   Right.  And it's your position that as a county 

 6  commissioner, you have the right, if you can secure two 

 7  votes, to reduce the market area covered by the hotel 

 8  room rental tax, notwithstanding Section 3.18, correct?

 9      A.   That would be my understanding of the statute.

10           MR. PITTINSKY:  Thank you, Your Honor.  No 

11  further questions.

12           THE COURT:  You held to your time.  All right.  

13  We'll take an average recess.

14           MR. PITTINSKY:  Thank you.

15           (Recess.)

16           THE COURT:  Now, be seated everyone.  

17           How are we doing on our schedule?

18           MR. KELIN:  Well, right now we don't have a 

19  witness, so not too well, Your Honor.

20           THE COURT:  Well -- well, you have one left?

21           MR. PITTINSKY:  Yes, and it's Commissioner 

22  Shaub, and my direct is 15 minutes.

23           THE COURT:  Okay.  And how about -- what about 

24  your witnesses, Mr. Kelin?

25           MR. KELIN:  I don't anticipate calling any 
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 1  other witnesses at this point in time.

 2           THE COURT:  Do you anticipate calling anybody 

 3  in an hour?

 4           MR. KELIN:  I don't think so, Your Honor.

 5           THE COURT:  All right.  Let's move forward and 

 6  see if we can't finish up by 5.  

 7           MR. KELIN:  Will it be Your Honor's -- I'd 

 8  assumed we'd have also closing argument, Your Honor, to 

 9  sum up the case.                                       

10           THE COURT:  Well, then let's try to finish up 

11  by 4:30.  

12                       CROSS EXAMINATION

13  BY MR. KELIN:

14      Q.   Good afternoon, Commissioner.

15      A.   Hello.

16      Q.   When Mr. Fenningham started your direct 

17  examination, and he asked you about some of your 

18  educational background, he failed to include something 

19  you had mentioned in your deposition about a Ph.D. you 

20  had.  

21           Would you, -- just to complete the record, 

22  would you just explain to the court --

23      A.   Yes, I have a doctorate in policy studies from 

24  Temple University, and completed it in 1991.  

25      Q.   If you would please turn to tab 18 of the 
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 1  notebook.  And this was the document that Mr. Pittinsky, 

 2  I believe, was reviewing with you, the partial answers 

 3  to the 57 questions that was received from the Authority 

 4  in March of 2005.  

 5      A.   Yes, sir.

 6      Q.   And if you would please turn to the back of the 

 7  first page.

 8           The response to 2-B, which is what 

 9  Mr. Pittinsky was reviewing with you, and the paragraph 

10  there where it says, first the Authority must 

11  demonstrate to the satisfaction of the County that the 

12  project funding is in place for the convention center.  

13  And then it indicates that these conditions were 

14  inserted into the Authority's trust indenture at the 

15  insistence of the County Commissioners.  

16           Do you see that?  

17      A.   Yes.

18      Q.   And is it fair to say from your prior testimony 

19  that you just gave, that you, as commissioner, relied 

20  upon the accuracy and truthfulness of that statement by 

21  the Authority?

22      A.   Correct.

23      Q.   Also, with respect to the petition for 

24  allowance of appeal to the Supreme Court that 

25  Mr. Pittinsky had asked you about with regard to the 
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 1  city guarantees on the Commonwealth Court ruling -- 

 2      A.   Yes.

 3      Q.   -- am I correct that the County has not heard 

 4  back yet from the Supreme Court as to whether it will 

 5  accept that petition for allowance of appeal?

 6      A.   Not to my knowledge.

 7      Q.   Now, with respect to your position as a 

 8  candidate for county commissioner in the fall of 2003, 

 9  regarding the convention center, you mentioned in 

10  response to one of Mr. Fenningham's questions that there 

11  were situations where the candidates were invited to a 

12  forum, where there would be an opportunity to 

13  understand, before the forum, what the questions were 

14  going to be so that you and the other candidates could 

15  prepare your answers?

16      A.   Correct.

17      Q.   And my question is, did that occur with regard 

18  to the convention center?

19      A.   Yes.

20      Q.   And where was that forum?

21      A.   Well, actually, there were two opportunities on 

22  this one.

23           One was at a forum at Franklin and Marshall 

24  College, and -- where all the candidates were asked a 

25  variety of questions and that was one of the questions 
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 1  about the bond guarantee.

 2           And the -- whether specifically you would 

 3  support the bond guarantee, and what you felt about the 

 4  convention center, and also we had a written statement 

 5  that we were to reply to, I believe, for the Sunday 

 6  news, as an insert, you know, sort of a circular they 

 7  put in for League of Women Voters-type pamphlet.

 8      Q.   And what did you state as a position on the 

 9  county guarantee?

10      A.   My view on the convention center at that time 

11  was that I supported the convention center as a part of 

12  the revitalization of downtown Lancaster and the County 

13  and that it -- the two caveats I had in regard to the 

14  project were, one, that it did not have a county 

15  guarantee, and, two, that it would be self-supporting.

16      Q.   And do you have the two-page newspaper ad up 

17  there that was presented previously?

18      A.   This one.

19      Q.   Yes.  If you would turn to number 7, item 

20  number 7, as to why Lancaster County residents support 

21  the facility.

22           Was your view on the convention center 

23  consistent with what had been touted in May of 2003 as 

24  reasons to support the convention center, that it would 

25  be self-sustaining and there would be no county risk?  
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 1      A.   Yes.

 2      Q.   And were there any candidates for the 

 3  commissioners' office in the October 2003 time frame who 

 4  supported the county guarantee?

 5      A.   No.  There were six of us.

 6      Q.   Two republicans?

 7      A.   Two Republicans, two democrats, a constitution 

 8  party candidate and an independent.  All opposed the 

 9  county guarantee.

10      Q.   And stated as such publically, correct?

11      A.   Correct.

12      Q.   And you won the election and took office in 

13  January of 2004, correct?

14      A.   Yes.  A glorious victory.

15      Q.   Now, I want to -- I have had premarked 

16  something that Mr. Fenningham had showed you but had not 

17  marked as an exhibit.

18           MR. KELIN:  Your Honor, if I may, I've had this 

19  marked as County Exhibit 38 and I've given it to 

20  opposing counsel.  These are the minutes for a special 

21  meeting of the Convention Center Authority on July 19th 

22  2004.

23  BY MR. KELIN:

24      Q.   And the second page is what Mr. Fenningham had 

25  shared with you previously and in brackets are the -- is 
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 1  the statement that he referred you to previously that 

 2  you had said in July of 2004, that you addressed the 

 3  convention center as a vital convention center project.      

 4           Do you see that?

 5      A.   Yes.

 6      Q.   You weren't disparaging the convention center, 

 7  were you?

 8      A.   No.

 9      Q.   Then if you'd look at the bottom of that 

10  paragraph and your last statement, I request that you 

11  stop -- and you're talking to the Convention Center 

12  Authority, correct?

13      A.   Yes.

14      Q.   I request that you stop your ill-advised Ramada 

15  Brunswick Hotel venture before you waste even more 

16  taxpayers dollars and further endanger your mission.

17      A.   Yes.

18      Q.   Now, do you recall previously there was 

19  discussion about the meeting of the Convention Center 

20  Authority that preceded July 19, 2004, which you had 

21  also attended and you had asked Mr. Hixson about the 

22  plans for the Brunswick and Mr. Hixson had said there 

23  were two reasons and the second reason he stated was we 

24  might want to move the project from Penn Square down to 

25  the Brunswick, correct?
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 1      A.   Correct.

 2      Q.   And this was the next meeting after that, 

 3  correct?

 4      A.   Yes.

 5      Q.   And you were stating your view that you didn't 

 6  want -- think the project should move from Penn Square 

 7  to the Brunswick, correct?

 8      A.   Correct.

 9      Q.   Well, that wasn't targeting anything against 

10  Penn Square Partners, was it?

11      A.   No.

12      Q.   In fact, you were telling them, stay with Penn 

13  Square Partners, weren't you?

14      A.   Yes, with the project, yes.

15      Q.   So can you tell me what the heck Mr. Fitzgerald 

16  was testifying about when he said you were out on a 

17  campaign in 2004 to undermine this project and undermine 

18  Penn Square Partners?

19      A.   I find it curious.

20      Q.   Well, he said you were doing two -- three 

21  things.

22           He said, first, you were raising a fuss about 

23  four-star rating.  Did you do that?

24      A.   I -- no.  I wanted clarification at that 

25  time -- shall I go ahead and explain this?
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 1      Q.   Yes, please do.

 2      A.   When I came into office, it was my 

 3  understanding that the -- they're referring to it as the 

 4  Bold litigation.

 5      Q.   Yes.  

 6      A.   And all of that.

 7           That part of the -- what transpired from that 

 8  was that the hotel would be a four-star facility and 

 9  that is one of the reasons that the judge found in favor 

10  of, I guess, the Authority and against the hoteliers was 

11  because this would be a four-star facility and there was 

12  nothing like that in Lancaster County.

13      Q.   And --

14      A.   So they would go forward.

15      Q.   And, I'm sorry, I didn't mean to interrupt.

16           But, in fact, didn't Mr. Canton, the 

17  Authority's expert in that case, tell that to the 

18  Court?  

19      A.   Yes.  And that was part of the agreement.  

20  There was also documents from the Visitors Bureau and 

21  GLHMG, which is the Greater Lancaster Hotel Management 

22  Group, that refers to this four-star hotel scenario.  

23           So I have always been led to believe that the 

24  requirement was a four-star hotel.

25      Q.   And were you -- did you seek clarification of 

                                                                     513

 1  that issue as a county commissioner during 2004?

 2      A.   Yes.  It became -- I want to say creeped into 

 3  the language of going to a full-service hotel away from 

 4  a four-star.

 5           I don't -- I am not a hotelier.  But I -- when 

 6  I read my AAA book and it says this place is a four-star 

 7  and this is full-service, there are amenities and 

 8  luxuries that are different and certainly it's a price 

 9  range difference.

10      Q.   In seeking such clarification on that issue, 

11  were you attempting to undermine the project?

12      A.   No, I was trying to get clarification.

13      Q.   The second thing that Mr. Fitzgerald said you 

14  were doing during that time frame -- well, let me go 

15  back.  I'm sorry.

16           Oh, yes, he said that he understood that the 

17  commissioners were trying to -- somehow were involved in 

18  trying to pressure the Tourism Bureau to pressure the 

19  Authority to pressure Penn Square Partners to increase 

20  the size of the exhibit hall.  

21           Do you remember that testimony by 

22  Mr. Fitzgerald?  

23      A.   Yes.

24      Q.   Okay.  Was it accurate with regard to the role 

25  of the commissioners?
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 1      A.   No.

 2      Q.   Did you take any position at all with regard to 

 3  the size of the exhibit hall?

 4      A.    Again, I come back to when we took office, it 

 5  was explained to us that the desire of the Visitors 

 6  Bureau was to have 50,000 square feet and the  -- of 

 7  exhibit space and the four-star rating, because that 

 8  would make them different from any other facility and be 

 9  part of the big draw -- drawing card that would entice 

10  conventions and would be part of the marketing campaign, 

11  that we have these amenities and we have this space and 

12  it won't be like anything else around and that makes us 

13  different, so that will draw people.

14      Q.   In fact, I think Mr. Fitzgerald, after 

15  rethinking the facts, I think concluded that he thinks 

16  that decision was made sometime shortly before you took 

17  office, is that consistent with your recollection?

18      A.   When I came into office, it was my 

19  understanding it was to be 50,000 square feet.

20      Q.   And was there discussion during 2004 that you 

21  were aware of over whether that should be maintained?

22      A.   I vaguely remember it going from, like, to 49, 

23  he said 50 to you to, 49, back and forth in there, but 

24  not -- not any huge swings of --

25      Q.   Were you a party -- 
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 1      A.   -- thousands.

 2      Q.   -- to any discussions?  Did I foster any 

 3  decisions?  Does you instigate any discussions to 

 4  influence the size of the exhibit hall, Commissioner?

 5      A.   No.

 6      Q.   The other thing Mr. Fitzgerald said you were 

 7  doing during that time frame was communicating with 

 8  folks in Harrisburg and trying to undermine efforts by 

 9  the project team to obtain funding to fill the $22 

10  million gap that had been identified in November of 

11  2000 -- I'm sorry, was identified prior to November, 

12  2004, and was discussed at the November 2004 meeting of 

13  the Authority.  

14           And so my question is:  Did you -- let's right 

15  now focus on 2004, because that's when Mr. Fitzgerald 

16  said all of this began.

17           During 2004, did you attend any meetings or 

18  have discussions with anyone in the state administration 

19  regarding this project where you were trying to 

20  undermine the project in any way?  

21      A.   I had no discussions in the governor's office.  

22  I will say in 2004?

23      Q.   Yes.

24      A.   You're asking about 2004?

25      Q.   Yes.
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 1      A.   Right.  No.

 2      Q.   Now, there was testimony about a meeting that 

 3  occurred here in Lancaster in August of 2004 where a 

 4  representative of the governor's office attended and 

 5  Senator Armstrong and Representative Sturla and other 

 6  community leaders were there, and -- which you also 

 7  attended, correct?

 8      A.   Correct.

 9      Q.   You didn't say anything at that meeting that 

10  was disparaging regarding the project, did you?

11      A.   No.

12      Q.   Okay.  Now, the three things that 

13  Mr. Fitzgerald cited as his reasons for believing you 

14  were undermining the project in 2004, which you have 

15  just answered, asking about the four-star rating issue, 

16  size of the exhibit hall, and trying to stop state 

17  funding, which you've said you had no involvement in any 

18  of those, to your knowledge, did Commissioner Shaub or 

19  commissioner Shellenberger act in any way with regard to 

20  those three issues in a manner to attempt to undermine 

21  the project?

22      A.   Not to my knowledge, no.

23      Q.   Did there come a time as county commissioner 

24  where Penn Square Partners approached you and the other 

25  commissioners and asked for your help on the project?
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 1      A.   On the Project?  Yes.

 2      Q.   And when was that?

 3      A.   It was when they approached us concerning the 

 4  TIF, the tax increment financing project.  

 5      Q.   And there's been discussion, as you know, in 

 6  this case and in the community about the 57 questions, 

 7  which are at tab 17.

 8           One of those questions or some of those 

 9  questions dealt with concerns or issues about the prior 

10  feasibility studies, correct?  

11      A.   Yes.

12      Q.   Okay.  And there were concerns raised in the 57 

13  questions about the timing of when those studies had 

14  been done and methodology used in the studies and 

15  thoroughness of the studies, correct?

16      A.   Correct.

17      Q.   Now, you heard Mr. Hixson testify that on the 

18  same day you sent him the 57 questions, he admitted here 

19  in this courtroom that he had heard from 

20  PricewaterhouseCoopers raising concerns it had about its 

21  own studies.  

22           Did you hear that testimony?

23      A.   Yes.

24      Q.   Were you aware of that at the time?

25      A.   No.
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 1      Q.   Did you become aware of that later?

 2      A.   Yes.  I'm --

 3      Q.   Okay.

 4      A.   The timing --

 5      Q.   Yes, the time frame I'm asking about initially 

 6  was March of 2005.  Were you aware of that, at the time, 

 7  that PricewaterhouseCoopers was raising concerns?

 8      A.   No.

 9      Q.   Were you aware at the time that 

10  PricewaterhouseCoopers in March of 2005 was suggesting 

11  to Mr. Hixson that an updated study be performed?

12      A.   No.

13      Q.   Did you become aware later on that 

14  PricewaterhouseCoopers had told Mr. Hixson, we're 

15  concerned about the reliability of our study and we 

16  think you ought to do a new one?

17      A.   Yes.

18      Q.   And when was that?

19      A.   That was in late fall of '05.

20      Q.   Okay.  Would you please turn to Exhibit 25 of 

21  the notebook.  

22           And is this document, which is an exchange of 

23  e-mails between Robert Canton and Jack Kraver, is this 

24  what you're referring to as to how you became aware of 

25  that information.
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 1      A.   Yes.

 2      Q.   And Mr. Kraver is a member of the convention 

 3  center -- 

 4      A.   Yes.

 5      Q.   -- board?

 6           And Mr. Canton is from PricewaterhouseCoopers, 

 7  the author of the reports, correct?  

 8      A.   He did the original study, yes.

 9      Q.   And you'll see at the bottom, that it reflects 

10  that Mr. Kraver, on November 17th, 2005 at 2:20 p.m. 

11  sends an e-mail to Mr. Canton explaining that he'd been 

12  appointed by the County Commissioners to the Authority 

13  and asking for a copy of the reports that Mr. Canton had 

14  prepared.  

15           Do you see that?

16      A.   Yes.

17      Q.   Okay.  And then at the top we see Mr. Canton's 

18  response, which was just 20 minutes later, 2:40 p.m., 

19  the same day.  

20           Do you see that?

21      A.   Yes.

22      Q.   Okay.  And he's offering -- well, first he 

23  says, you should get the reports directly from 

24  Mr. Hixson, right?

25      A.   Yes.  
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 1      Q.   Okay.  And then he offers four comments, 

 2  correct?  

 3      A.   Correct.

 4      Q.   Okay.  What I'd like you to do is read each of 

 5  the comments and then for each one you read, then please 

 6  explain whether when you learned about this in November 

 7  of 2005 it caused you any concern.

 8      A.   All right.  Number one, this is from Mr. Canton 

 9  to Mr. Kraver.

10           Regardless of any review of our prior studies, 

11  the physical characteristics of the development that I 

12  understand to be proposed are very different from the 

13  project I studied.  The equivalent of using a 50-room 

14  Marriott to evaluate a 300-room.

15           THE COURT:  500-room --

16           THE WITNESS:  I'm sorry.  Yes.  500-room.

17           This caused me concern, because it was from an 

18  outside individual who had studied the project, had 

19  knowledge of the history of the project, and was 

20  actually, I'm going to say, verifying my concern that I 

21  had been -- my concern that I had been developing that 

22  this project had changed dramatically.

23  BY MR. KELIN:

24      Q.   Now, at that time, were you aware that although 

25  the size of the project hadn't changed since you had 
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 1  come into office, that the size of the project had 

 2  changed from the time PricewaterhouseCoopers had done 

 3  its report in 2000 and 2002?  

 4           Would you like me to repeat the question?

 5      A.   Yes.

 6      Q.   Okay.  When you receive -- well, first of all, 

 7  what's the time frame when you became aware of this 

 8  exchange of e-mails?

 9      A.   From when they were first done?

10      Q.   Well, they're dated November 17th, 2005.  Was 

11  it around that time that you became aware of it?

12      A.   Within a week or so, yes.  I -- of that time.

13      Q.   Right.  At that time, then, were you aware that 

14  although the size of the project had not changed since 

15  you became a commissioner, that the size of the project 

16  had changed since PricewaterhouseCoopers had done its 

17  earlier studies?  

18      A.   No, I wasn't aware of that.

19      Q.   Okay.  Did this comment cause you concern about 

20  that issue?

21      A.   Yes.

22      Q.   Okay.  What's the second comment?

23      A.   In March of this year, I was so concerned that 

24  PricewaterhouseCoopers' analysis demand study economic 

25  impact, et cetera, of a different building program were 
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 1  being used to promote the proposed convention center 

 2  development that I wrote a note to Mr. Hixson requesting 

 3  that all reference to PricewaterhouseCoopers be removed 

 4  from the Authority website.

 5      Q.   Now, did that cause you concern?

 6      A.   Yes.  When your researcher calls and asks you 

 7  to remove them as your reference or your -- your -- I 

 8  don't know what to say?  What's the word I want to say?  

 9  Yeah, your reference, that's pretty -- I -- I would -- 

10  pretty remarkable.

11           When I did my dissertation, if I had used 

12  somebody as a reference or a point and they were then -- 

13  read my paper and then say remove me, I would be very -- 

14  it's very much of concern.

15      Q.   And did it concern you as a county 

16  commissioner?

17      A.   Yes.

18      Q.   What was the third point by Mr. Canton?  

19      A.   I don't doubt that a lot of money has been 

20  spent on this project, particularly legal fees.  

21  However, I believe an independent study by 

22  Pricewaterhouse is the best way to get the right 

23  answer.  That answer may be very well consistent with 

24  the county commissioners' belief -- belief, given 

25  changes in the industry, changes in the hotel center -- 
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 1  the center hotel building program, and changes in the 

 2  competitive environment; that is, Erie Pennsylvania 

 3  Convention center coming out of the ground.

 4      Q.   Did that statement cause you concern?

 5      A.   Yes, it does, because it's -- it's saying that 

 6  an independent study would be a good thing, and that a 

 7  future study may be consistent with the concerns that 

 8  the current commissioners are showing.

 9      Q.   Now, at this point, in November of 2005, is it 

10  fair to say that you and Commissioner Shellenberger had 

11  been lambasted regularly by Penn Square Partners, the 

12  Authority, and Lancaster Newspapers for your role in the 

13  convention center project?

14      A.   I would say lambasted would be generous.

15      Q.   And did this statement help you believe that, 

16  gee, maybe we're not on the wrong track after all?

17      A.   Well, I -- I would say that what this would 

18  tell me is that other people and other groups that are 

19  in the hospitality industry or in a position to know are 

20  voicing concern, just as we were.

21      Q.   Would you please read Mr. Canton's fourth 

22  comment to Mr. Kraver, the Authority board member?

23      A.   Is it possible that my attempts earlier this 

24  year to convince the Authority to let us update our 

25  study may have been met by resistance due to our candid 
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 1  comments regarding the challenging state of the industry 

 2  and the proposed development?  I lose a lot and probably 

 3  gain some business because I try to be very clear that 

 4  we will not be influenced by what the client or the 

 5  community stakeholders want, but rather, will base our 

 6  findings on what the market supports.

 7      Q.   Did that statement cause you any concern?

 8      A.   I found it -- well, yes, it caused me concern, 

 9  but I found it reassuring that this was a gentleman that 

10  had integrity and wished to be forthright and would not 

11  be swayed by -- he had integrity and he wanted to do his 

12  job and his reputation was important to him, not giving 

13  the expected or desired answer.

14      Q.   And did you find it to be a credible comment 

15  given he was making the comment to a member of the 

16  Authority Board?

17      A.   Yes.  I think that that is certainly the 

18  appropriate place to bring these comments.

19      Q.   Was this the first time when you saw this 

20  e-mail in the mid-November, 2005 time frame, where you 

21  learned that PricewaterhouseCoopers had been 

22  recommending an updated study to the Authority?

23      A.   Yes.

24      Q.   Would you please turn back to Exhibit 24.  And 

25  also, at the same time, just keep that open and also 
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 1  Exhibit 23, just -- I want to ask you about both of them 

 2  together.

 3           First, if you look at exhibit 23, this is what 

 4  Mr. Hixson testified to the other day as the notice he 

 5  had received from Mr. Canton on March 11, 2005, the same 

 6  day you had sent the 57 questions asking for removal of 

 7  the reference to PricewaterhouseCoopers due to the 

 8  changes that had occurred.  

 9           Do you remember that testimony by Mr. Hixson?  

10      A.   Yes.

11      Q.   Okay.  Now, would you look at Exhibit 24 and is 

12  Exhibit 24 another e-mail that you saw in the November 

13  2005 time frame?

14      A.   Yes.

15      Q.   Okay.  And this appears to be at the top an 

16  e-mail from Mr. Hixson to Mr. Kraver saying, Jack, per 

17  your request, I am forwarding the Rob Canton e-mail and 

18  then below that is an e-mail from Mr. Canton to 

19  Mr. Hixson dated December 17th, 2005, at 3:17 p.m., and 

20  would you agree that the text of the e-mail from 

21  Mr. Canton to Mr. Hixson on November 17 is identical to 

22  the request that Mr. Canton had sent to Mr. Hixson back 

23  in March?

24      A.   Yes.

25      Q.   So does it appear that Mr. Canton felt the need 
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 1  to repeat his request to Mr. Hixson again in November?

 2      A.   Yes.  And apparently, word for word.

 3      Q.   Now, Mr. Pittinsky asked you, Commissioner -- 

 4  I'm sorry, I think it was Mr. Fenningham rather, asked 

 5  you about discussions you had had with Craig Ebersole, 

 6  the County Treasurer, and you explained Mr. Ebersole had 

 7  discussed with you his views concerning the project and 

 8  the county guarantee.  

 9      A.   Yes.

10      Q.   Would you please, if you can, summarize what 

11  Mr. Ebersole's views were?

12      A.   Over the course of the -- of the last year or 

13  more, I visited with Mr. Ebersole, who is a former 

14  stockbroker and certified with the series seven, he can 

15  do institutional and individual stocks and bonds.

16           So I value his input a great deal.  And his 

17  view on the guarantee and the financing of the project 

18  is is that it will be inadequate to support the project.

19      Q.   Does he have concern that the County's 

20  guarantee will need to be utilized to help pay for debt 

21  service?

22      A.   Absolutely.

23      Q.   And did you -- I think you also testified you 

24  had discussions with him concerning the bond at Citizens 

25  Bank?
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 1      A.   Yes.

 2      Q.   And what was his -- the nature of your 

 3  discussions with him about that?

 4      A.   His view is -- the bond is at Citizens -- it's 

 5  a note, it's a loan.  It's not money; it's a note.

 6           And it would have to be marketed for 

 7  construction later on.

 8           So it is just a placeholder for the guarantee.

 9           And that Citizens Bank is not particularly 

10  concerned about the situation with the guarantee, 

11  because it is -- it is sitting there, no one is being 

12  harmed, they're not signed on to this case, so they're 

13  not particularly concerned.  

14           They know that they can be made whole quickly 

15  by use of hotel tax revenue and they are not 

16  particularly concerned about it.

17      Q.   So based on your discussions with Mr. Ebersole, 

18  is it your understanding that there's not $40 million in 

19  cash sitting over at Citizens Bank related to this 

20  financing?

21      A.   No.

22      Q.   Is it fair to say your understanding is that 

23  Citizens Bank is holding a piece of paper, which in 

24  practical effect says, so long as we hold this piece of 

25  paper, the Convention Center Authority will keep giving 
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 1  us $18,000 a month?

 2      A.   Yes.  That is -- that is one thing that is also 

 3  of concern is that the County taxpayers have, through 

 4  this holding of this loan, this $20,000 loan, has lost 

 5  approximately a million dollars just by the exercise of 

 6  it.

 7      Q.   Okay.  Given your understanding, do you have 

 8  concern that, come December 1st, 2006, if the bond is 

 9  not then marketed to tax-exempt bonds, that Citizens 

10  Bank is gonna say, we don't want to hold this piece of 

11  paper that gets us $18,000 a month anymore, we really 

12  want this to stop right away?

13      A.   I believe that I am not a bond broker, I'm not 

14  a banker.  I believe that Citizens Bank will want to 

15  probably adjust documents, but I do not believe that 

16  they're having anxiety about the situation.

17      Q.   So you don't --

18           MR. FENNINGHAM:  Excuse me, Your Honor, move to 

19  strike.  She has no personal basis for that assumption.

20           THE COURT:  That's probably true.  So objection 

21  sustained.

22           MR. KELIN:  All right.

23  BY MR. KELIN:

24      Q.   There was a newspaper article the morning -- 

25  yesterday morning, concerning a new -- new litigation 
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 1  that had been filed by two -- I'll just refer to them as 

 2  hoteliers, who are not involved in the Bold litigation, 

 3  against Lancaster County.  

 4           Did you see that article?

 5      A.   Yes.

 6      Q.   Okay.  To your knowledge, has the County been 

 7  served with that lawsuit?

 8           MR. PITTINSKY:  Your Honor, this is clearly 

 9  irrelevant to this proceeding.  This new lawsuit.  I 

10  don't know why we're getting into it.

11           THE COURT:  Relevance, Mr. Kelin.

12           MR. KELIN:  Yes, I'd be glad to, Your Honor.

13           Mr. Beckett testified very clearly that 

14  financing of -- of tax-exempt bonds would not occur 

15  until all of the sources of funding were in order and 

16  all -- and he had a budget that would meet those sources 

17  of funding.

18           There is a lawsuit that has been filed which is 

19  addressing the hotel tax.

20           In addition, the $15 million grant from the 

21  state has as an explicit term, which I can direct Your 

22  Honor to if you'd like, but there's an explicit term in 

23  that $15 million grant which says as a condition of the 

24  grant, there can't be any outstanding litigation that 

25  might affect the project.
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 1           So this new lawsuit will, at the very least, 

 2  affect the ability to collect on the -- affect the 

 3  security of the $15 million grant which will, in turn, 

 4  affect what Mr. Beckett acknowledged is an inability to 

 5  market the bonds to tax-exempt bonds.  

 6           I mean, one of the prices you pay when you get 

 7  involved in government grants, are there are a lot of 

 8  strings attached.  This happens to be one string they 

 9  can't pull, given this litigation, and I think it's 

10  relevant, because it will confirm that regardless of 

11  what Your Honor does with this preliminary injunction 

12  request, they're not going to be ready to go to 

13  refinance.

14           MR. PITTINSKY:  Your Honor, if I may, that's 

15  all argument that I think, you know, Mr. Kelin can make 

16  at the appropriate time to Your Honor.  

17           But it still has no place in the testimony of 

18  Mrs. Henderson and I will also note for the record that 

19  the action was brought by Mrs. Kopenhaver -- not by 

20  Mrs. Kopenhaver, but by Miss Kopenhaver's counsel in 

21  this case, and in the case that Mr. Kelin brought in the 

22  Commonwealth's Court that we had a hearing on last 

23  Friday, and so I just think that there's no need to 

24  burden the record with this matter.  

25           He can argue whatever he wants to argue at the 
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 1  appropriate time.

 2           MR. KELIN:  Well, if I may respond, Your 

 3  Honor?  

 4           MR. FENNINGHAM:  Can I say something?  

 5           THE COURT:  Go ahead.

 6           MR. FENNINGHAM:  Your Honor, I also note for 

 7  the record that to my knowledge, based on a copy of the 

 8  complaint, it was filed the day before this proceeding 

 9  started.  I think the timing is so significant.

10           THE COURT:  Well, I agree with you on the 

11  timing, that the timing is significant.

12           But it is there and, I mean, you know, the fact 

13  is, it is sitting out there, so to a certain degree it 

14  is relevant at this particular time.  I mean, the timing 

15  does not escape me either.

16           MR. FENNINGHAM:  Your Honor, yes.  It does not 

17  eliminate the need for the relief requested in this 

18  action.  

19           THE COURT:  I'm not sure one way or the other 

20  on that.  But at this particular point, I think there is 

21  a certain degree of relevance involved.  So I'm going to 

22  overrule the objection.

23           MR. KELIN:  Your Honor, if I may, then, this 

24  was Exhibit 36, which I had not put in before because I 

25  knew there would be the objection, so you already have a 
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 1  tab holder for that, but that's the lawsuit.

 2           THE COURT:  Okay.  Thank you.

 3  BY MR. KELIN:

 4      Q.   Commissioner, will you please turn to tab 36.  

 5  And you'll see, as Mr. Fenningham noted, that this was 

 6  filed on July 11, the day before the hearing, correct?

 7      A.   Correct.

 8      Q.   You were here for the hearing on July 12th, 

 9  correct?

10      A.   Yes.

11      Q.   Prior to leaving the hearing, were you aware 

12  this lawsuit had been filed?

13      A.   No.

14      Q.   Had you taken any steps to encourage or support 

15  or procure the filing of this lawsuit?

16      A.   No.

17      Q.   Switching topics a bit, Commissioner.  As 

18  commissioner, you're aware of construction projects 

19  ongoing where the County is the owner, correct?

20           THE COURT:  The County is what?

21           MR. KELIN:  The owner.

22           THE COURT:  Okay.  

23           THE WITNESS:  We may be the owner, we may be 

24  involved, yes.

25  BY MR. KELIN:
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 1      Q.   Are you aware of any projects that are 

 2  presently in the process of being bid within the same 

 3  time frame as the Penn Square partner project where bids 

 4  came in significantly over the budgeted amount?

 5      A.   Yes.

 6      Q.   Okay.  Can you just explain that briefly?

 7      A.   I'm the chairman of what's called the MPO, the 

 8  municipal planning organization, which is the 

 9  transportation umbrella for the County.  And working 

10  with PennDOT and other townships, -- well, the long and 

11  short of it is, there is a project that is on Strasburg 

12  Pike, which is to straighten out the section in front of 

13  the Old Mill Shops, where there's the old mill and 

14  there's shops and all of that.  

15           And the bid was put out for that for -- the 

16  estimate was $1.7 million and that came back 80 percent 

17  over.  We only received one bid for that.  And so we 

18  have to wait and rebid and it's going to take another 

19  year, because it's just prohibitive.

20      Q.   And are you aware of other major public 

21  projects within the County where the County is not 

22  necessarily involved as the owner where bids have come 

23  in well over the estimated budget?

24      A.   Yes, I believe there's been quite a bit of 

25  activity in Manheim Township regarding their high school 
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 1  reconstruction that came in, I think it was, $40 million 

 2  over.

 3      Q.   Okay.  You weren't taking steps to undermine 

 4  that project, were you, commissioner?

 5      A.   As an educator, no.

 6      Q.   Would you please turn to Exhibit 21?  And these 

 7  are the 12 points for taxpayer] protection, correct? 

 8      A.   Yes.

 9      Q.   And although they were Commissioner 

10  Shellenberger's proposal, I believe you publically said 

11  that you accept and approve them?

12      A.   Yes, I support them.

13      Q.   And would comply with them?

14      A.   I beg your pardon?  

15      Q.   That if all 12 points were accepted by the 

16  project planners, that you and Commissioner 

17  Shellenberger would drop your opposition to the project, 

18  correct?

19      A.   Correct.

20      Q.   And how many have been implemented?

21      A.   None.

22      Q.   Would you please just look at the second page 

23  and I just want to discuss with you one that I have 

24  addressed with Mr. Fitzgerald, down at the bottom, the 

25  proposal that the County would continue to have its 
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 1  guarantee but the guarantee of the County would become 

 2  secondary to that of Penn Square Partners.  

 3           And if you could put in context the solution 

 4  and the explanation that's given in connection with that 

 5  third point on the bottom of page 2.  

 6      A.   Yes.  The -- the solution that had been brought 

 7  forward in -- in regard to the County being placed as 

 8  the second -- secondary guarantor in the loan -- or the 

 9  remarketing of the bonds, would still allow the 

10  marketing of the bonds to receive a -- a lower cost and 

11  would also preserve the -- would preserve the tax-exempt 

12  status for the project.

13           So by taking the risk away from the taxpayer, 

14  which was our concern, remains our concern, there is a 

15  mechanism by which the -- the guarantee can be kept in 

16  place and, of course, there's no risk in this guarantee, 

17  so by putting the -- the County second, we -- we still 

18  allow the project to have the benefit of those 

19  attributes of the County that are what the project is 

20  saying they need, which is a lower cost for the bonds 

21  and the tax-exempt status, while maintaining protection 

22  for county taxpayer.

23      Q.   Commissioner, with respect to the area in which 

24  the hotel room rental tax is collected, in your answer 

25  before under direct examination, you made reference to 
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 1  your understanding of the state law pursuant to which 

 2  the County had adopted its own tax ordinance.  

 3      A.   Yes.

 4      Q.   Can you explain your understanding of the state 

 5  law in connection with the issue of the tax?

 6      A.   There's -- there's many facets to it, but, in 

 7  essence, it relates to the area of tax and not the rate.

 8      Q.   I'm sorry.  Which does the -- the statute 

 9  itself, does it refer to the tax rate or the tax area?

10      A.   The tax rate.

11      Q.   Okay.  And only the tax rate is your 

12  understanding?

13      A.   Correct.

14      Q.   And doesn't address the tax area; is that 

15  correct?

16      A.   Correct.                      

17           MR. KELIN:  No further questions.  

18                   CROSS EXAMINATION

19  BY MR. FENNINGHAM:

20      Q.   Commissioner, with regard to the e-mails from 

21  Mr. Canton, in your answers to Mr. Kelin's questions, 

22  did you then call Rob Canton to have a direct dialogue 

23  with him?

24      A.   No.

25           MR. FENNINGHAM:  That's all I have, Your 
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 1  Honor.                           

 2           THE WITNESS:  I don't recall ever speaking to 

 3  Mr. Canton.  

 4          MR. PITTINKSY:  Your Honor, just two or three 

 5  questions.      

 6          THE COURT:  Go ahead.  

 7                    RECROSS EXAMINATION

 8  BY MR. PITTINKSY:

 9      Q.   When was the first time that you contacted 

10  anyone in the governor's office or any agency of the 

11  Commonwealth to oppose or object to a grant for the 

12  benefit of the convention center or the hotel?  

13      A.   I would like to answer the question in two 

14  parts.

15      Q.   Go ahead.

16      A.   The first time I contacted someone in the 

17  governor's office, it wasn't in the governor's office.

18           I believe it was in the DCED, and I believe it 

19  was in the spring of '05.  And I cannot even recall the 

20  gentleman's name.  He was a deputy secretary, and I went 

21  up to discuss with him the impact and the -- the 

22  function the state had in this project and how that -- 

23  the inner workings and how all of that worked.

24      Q.   Is that your answer in two parts or --

25      A.   Well, that's the first part.
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 1      Q.   Go ahead with the second.

 2      A.   So that was an educational --

 3      Q.   Uh-huh.

 4      A.   -- visit.

 5           I then went at a C-cap convention, which was -- 

 6  it would have been in -- probably, I guess, in spring -- 

 7  jeez, you know, we have a lot of conventions.

 8           I'll say spring of '05, late spring.  We were 

 9  at a C-cap convention, which is held in Harrisburg, and 

10  a gentleman was there from the Office of Community 

11  Relations and Governments -- or the governor's office of 

12  Community Relations, that department.  And he spoke to 

13  the whole assembled mass of county commissioners and if 

14  you have any questions about how government works and 

15  what all of that, please come see me.  

16           So I went to see him and I talked to him about 

17  this project and what he knew about the project and how 

18  it worked.  And I subsequently talked to him on various 

19  occasions.  

20           I know that he was then sent down to Lancaster 

21  to visit with some community individuals and visited 

22  with them to get their concerns and he took those back 

23  to the governor's office.  

24           Very little dialogue with him 'till this 

25  spring, which was '06.  Again, it was C-cap convention 
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 1  where I talked to him and requested an audience with 

 2  Governor Rendell -- oh, no, no, that's not how it 

 3  worked.  

 4           Governor Rendell was here.  He was here on a 

 5  campaign issue.  I went up to the governor and said, I 

 6  would like to speak to you.  I would like to talk to 

 7  you.  And he said, well, call Jody -- what was it, 

 8  Jody -- I'm not sure, call somebody in the governor's 

 9  office to set up the appointment.  So I did.  And that 

10  person referred me to Lance Simmons, who I called and 

11  set up an appointment with Lance Simmons.  

12           I met with him at the C-cap convention and 

13  requested an audience directly with Governor Rendell, 

14  which I did get.

15           At that time I discussed with Governor Rendell 

16  and Mr. Simmons, it was just the three of us, my 

17  concerns about this project and the escalating cost and 

18  the increased risk to the taxpayer that I felt it was -- 

19  it was becoming burdensome and that the risk, the 

20  private/public partnership was becoming of concern.  

21           I said that there was currently a feasibility 

22  study underway.  The governor looked at me and said, get 

23  me the feasibility study.  He wanted to see that.  He 

24  also said at that time, you may publically say that I 

25  will do whatever I can to keep the money in Lancaster.  
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 1  He repeated that twice.  And then he left.  

 2           And when the feasibility study came in, I sent 

 3  him the copy.

 4      Q.   All right.  When was the first time that you 

 5  had any discussions with anyone in the governor's office 

 6  or any agency of the Commonwealth, such as DCED, to 

 7  oppose or to object to a grant for the benefit of the 

 8  convention center or the hotel?

 9           MR. KELIN:  Objection.  Asked and answered.  

10  She's just explained the dialogue she's had with the 

11  Commonwealth.

12           MR. PITTINSKY:  Your Honor, she referred to one 

13  conversation with DCED which she said was informational 

14  and then we never heard another word about DCED.  So I'd 

15  like to still get an answer to my question.

16           MR. KELIN:  Well, why don't you ask her if she 

17  had anymore discussion with DCED after the first 

18  meeting.

19           THE COURT:  I thought that had been answered.

20           MR. PITTINSKY:  I'll ask Mr. Kelin's question.

21           THE COURT:  All right.

22  BY MR. PITTINKSY:

23      Q.   Have you ever had any discussions with any 

24  representative from DCED in which you opposed or 

25  objected to a grant for the benefit of the convention 
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 1  center or the hotel?

 2      A.   I went and visited DCED with Mr. Simmons.  We 

 3  met with Mr. Fishman and other -- some other deputies 

 4  of -- I cannot remember their names, deputies of DCED, 

 5  to discuss my concern about the project.

 6      Q.   And when was that?  To the best of your 

 7  recollection?

 8      A.   Spring, '06.  Early spring '06, I believe.

 9      Q.   And that was the first such discussion you had 

10  with any representative of DCED where you expressed your 

11  concerns about the project, is that your testimony?

12      A.   We had obviously filed a concern.

13      Q.   Well, I understand, but I'm talking about 

14  actual discussion as opposed to the filing of --

15      A.   As my recollection, yes.

16      Q.   All right.  When was the meeting with the 

17  governor that you referred to?

18      A.   C-cap, I think that's April.  The spring of 

19  '06.

20      Q.   Now, I have one other question.  If you would 

21  turn, please, to number 13 in Mr. Kelin's notebook, the 

22  guarantee agreement, and, again, turn to page 9, please.

23           MR. KELIN:  Your Honor, I don't believe I went 

24  over any of this with --

25           MR. PITTINSKY:  Yes, you did.
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 1           MR. KELIN:  -- Commissioner Henderson.

 2           THE COURT:  Well -- 

 3          MR. PITTINKSY: Your Honor, he asked her on his 

 4  examination about whether the statute in the 

 5  Commonwealth -- 

 6           THE COURT:  Oh, that's right, he did.  Yes.

 7           MR. PITTINSKY:  And the use of the word rate 

 8  and --

 9           THE COURT:  Yes, this is within the scope then.

10           MR. PITTINSKY:  Thank you.

11           THE COURT:  Overruled.

12  BY MR. PITTINKSY:

13      Q.   Would you look, please, at 3.18?

14      A.   Yes.

15      Q.   All right.  You agree with me that that 

16  provision says nothing about the rate of the tax, but 

17  simply says the County shall not reduce, diminish or 

18  repeel the hotel room rental tax, correct?

19      A.   Correct.  That's what it said.

20           MR. PITTINSKY:  No further questions.

21           THE COURT:  Any follow-up, Mr. Kelin?  

22           MR. KELIN:  No, Your Honor.

23           THE COURT:  Certainly you were not a short 

24  witness.  Thank you, Miss Henderson.

25           MR. PITTINSKY:  Your Honor, I think Mr. Kelin 
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 1  has to get Mr. Shaub.  He's waiting to be called.

 2           MR. KELIN:  Commissioner Shaub had asked if he 

 3  could be called to the courtroom when the plaintiffs 

 4  were ready.

 5           THE COURT:  He what?

 6           MR. KELIN:  Commissioner Shaub had asked if he 

 7  could be alerted when the plaintiffs would call him as a 

 8  witness.

 9           THE COURT:  Where is he?

10           MR. KELIN:  He's here in the building.

11           THE COURT:  I guess somebody better alert him.

12           MR. KELIN:  Does Your Honor want to take a 

13  brief recess or should we?  

14           THE COURT:  Why don't I call a recess in 

15  place.  If anyone wants to go to the men's room or get a 

16  drink of water, feel free to do so.

17                     HOWARD S. SHAUB, 

    Called as a witness, being duly sworn or affirmed, was 

18            examined and testified as follows:

19                     DIRECT EXAMINATION

20  BY MR. PITTINKSY:

21      Q.   Good afternoon, Commissioner Shaub.  

22      A.   Good afternoon.

23      Q.   And thank you for waiting this late hour on a 

24  Friday to come here and testify at our request.

25      A.   I appreciate being -- being productive and 
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 1  staying in my office to get work done.

 2      Q.   Right.  Just state your name for the record, 

 3  please.  

 4      A.   My name is Howard S. Shaub.

 5      Q.   People call you Pete?

 6      A.   It's a nickname.

 7      Q.   Right.  

 8           Would you just detail what I understand to be 

 9  your 30-year history in the construction industry?

10      A.   Well, I started out in the United States Marine 

11  Corps as a company commander of engineering company.  

12           After that, I worked for a company for about 10 

13  or 12 years in Harrisburg called HB Alexander and Son.  

14  I was a project engineer.  I became a project manager 

15  and senior project manager.  

16           And then I was asked to come work with Wohlsen 

17  Construction Company, where I served as the 

18  vice-president of construction and was in charge of the 

19  construction management division, which was involved 

20  with construction management projects, and was a 

21  director of pre-construction.

22      Q.   And by whom are you employed now?

23      A.   Right now I'm the County Commissioner here 

24  employed by the taxpayers of Lancaster County.

25      Q.   So am I correct that you have had approximately 
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 1  30 years of experience in the construction industry?

 2      A.   Well, if you add the years as a bidding 

 3  commissioner, I have been involved with the facilities 

 4  that go on here and all the building projects were under 

 5  my liaison and responsibility, so I have been in the job 

 6  professionally or related for about 30 years.

 7      Q.   All right.  And during the time -- well, the HB 

 8  Alexander Company; is that the company that now owns 

 9  Reynolds Construction?

10      A.   Yes.  Reynolds Construction Company, I think, 

11  bought those assets, that portion of the business which 

12  was the construction management business, yes.

13      Q.   So Reynolds Construction bought the 

14  construction management assets of HB Alexander?

15      A.   From my understanding, that's correct, sir.

16      Q.   And during this 30-year history, have you had a 

17  great deal of experience in the nature of the bidding 

18  process for construction projects?

19      A.   During that process, as the director of 

20  pre-construction, it was my job to do exactly what 

21  Reynolds Construction management is doing on the 

22  convention center job, which is to help with the design 

23  process of the building project, put what we call bid 

24  packages together, and then solicit bidders to actually 

25  participate in the project.  
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 1           So it was my job to actually -- I did that as a 

 2  project manager and vice-president and supervisor of 

 3  about eight different project managers to do that and in 

 4  the course of the time when I was with Wohlsen, when I 

 5  was the vice-president, I handled about 30 projects with 

 6  this effort of construction management.  And the other 

 7  time, my job was to sit with the estimators of the whole 

 8  corporation every Monday and we would decide which 

 9  projects we spent our time going after estimating, 

10  because we all competed for estimating services which 

11  projects we thought were a priority to go after and 

12  which projects we were going to spend our revenue or our 

13  resources to go after.

14      Q.   Now, am I correct that you were present at both 

15  the May 10 and May 24, 2006, meetings of the County 

16  Commissioners, at which Resolutions 36 and 37 were 

17  passed?

18      A.   Yes.

19      Q.   All right.  Did you, in either or both of those 

20  two meetings, make the statement or statements that the 

21  passage of those resolutions would impair the bidding 

22  process for the construction center and hotel 

23  project, -- I'm sorry, for the convention center and 

24  hotel project?

25      A.   Yes, I stated it then and I have stated 
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 1  repeatedly over the course of several actions that the 

 2  other commissioners have taken, that I felt it would 

 3  have an adverse affect on the bidders' interest in 

 4  prioritizing or being willing to take a risk and bid on 

 5  our project.

 6      Q.   Would you explain the basis for that -- the 

 7  basis for those statements, please?

 8      A.   Well, as I have said repeatedly, is I think 

 9  that there has been a strategy to sabotage and kill the 

10  project.  It started out, in my opinion, with the 57 

11  questions, led into a series of misinformations, that 

12  led to fear of the public and doubt about the project's 

13  problems and risk of taxpayers, which led into challenge 

14  or attacks of the funding source, which led into a 

15  challenge of the constitutionality of the law, which led 

16  into the renege on the bond guarantee, which has finally 

17  culminated into a request to reduce the market area.  

18  All of which I have repeatedly advised from my -- and I 

19  have stated from my experience, Commissioner Henderson, 

20  Commissioner Shellenberger that these things will all 

21  discourage a bidder from being willing to spend his 

22  resources to bid on the project.

23      Q.   Would you explain, based on your experience, 

24  why that would discourage a bidder from bidding on the 

25  project?
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 1      A.   Well, when I was a vice-president for Wohlsen, 

 2  I would sit at every Monday morning meetings and we 

 3  would talk about which projects are coming up on our 

 4  schedule and we had a limited number of estimators and 

 5  it cost money to bid those projects.  

 6           A project this size -- I think the project has 

 7  about 12 or 1300 drawings that an estimator has to spend 

 8  time on.  So we would have to allocate our staff, that 

 9  could spend as much as $30,000 it would cost us to bid 

10  on a project.  

11           At the same time, we were spending resources on 

12  that project, we would miss opportunities for other 

13  projects.  So every Monday morning we would sit and talk 

14  about, which project do we think has the most likelihood 

15  that they're not only gonnago have us bid it, but 

16  they're also gonna award the projects.  

17           And so whenever you have a project that people 

18  say, we're gonna withdraw the funding, we're going to 

19  not guarantee the bond, we're gonna shrink the revenue 

20  source from it, or we're going to continue to spread 

21  threats or instill fear with people, we all read papers, 

22  too, and we would sit there and say, I don't think that 

23  project is gonna go, I don't think -- that project is 

24  going to wind up in litigation, that project is going to 

25  be drawn out in lawsuits, there are -- we're not going 
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 1  to spend our time on a project.  And I had to sit there 

 2  and many times, and debate, I think it's not gonna do 

 3  that, I think it is, and as a team we would say, we're 

 4  not gonna bid a project or we are.

 5      Q.   And am I correct that if you go ahead and bid a 

 6  project and it's awarded, then you're locked in?

 7      A.   Yes.  And that is another reason why you're 

 8  very selective with your projects, because a 

 9  construction company has what's called a bonding 

10  capacity, where they're entitled to -- with their 

11  insurance companies allowed to bid a certain volume of 

12  work.  

13           And if you take on a certain amount of 

14  contracts and lock up your bonding capacity, another 

15  project could come along that you very much want to bid 

16  on and you have maybe only three bidders bidding on it, 

17  you won't be able to go after that project.  

18           And I felt that repeatedly, knowing from my 

19  experience and sitting there every day making those 

20  decisions of how the market would impact, I have had to 

21  make that decision whether to spend a resource, and at 

22  the same time, I had to go out and recruit bidders to 

23  bid a project.  I had to be on the phone saying, we've 

24  got a great project coming up, it's gonna go, the owners 

25  have their money, the money is in the bank, the drawings 
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 1  are good clean drawings, please bid my project.

 2      Q.   And if I understand you, those kinds of efforts 

 3  may very well fall on deaf ears if there are problems 

 4  with the project, even in terms of funding or opposition 

 5  by political leaders?

 6      A.   Well, and -- and I reconfirmed that because 

 7  as -- as involved in the community leaders, I stay in 

 8  touch with the construction industry.  

 9           And during the process of the project, I was on 

10  the phone and contacted people, are you gonna bid the 

11  project or why aren't you gonna bid the project.  

12           And even as of last week, when I was finding 

13  out how many bidders are going to bid the project, which 

14  I think is supposed to be bid on this next week, I 

15  contacted three well-known general contractors who said, 

16  we are not bidding the project, because we feel the 

17  project is going to be continually harassed and 

18  sabotaged and underminded, that it's not going to go 

19  forward and be tied up in the courts.

20           In fact, I did a little research, which I 

21  thought was very important, because many people don't 

22  have the experience I have of being on that side of the 

23  equation.

24           So I went back and looked at some of my data 

25  that I have and I thought it was very important to 
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 1  present that today, because it's hard to quantify what 

 2  damage this has been, this continual sabotage and 

 3  undermining of this project, and -- but I went back and 

 4  I was vice-president of Wohlsen for 10 years and during 

 5  that process, I was in charge of 30 projects.  And in 

 6  each project, they would have approximately 25 bid 

 7  packages.  

 8           So if I had 30 projects with 25 bid packages, I 

 9  have had 750 opportunities where I would have no bidders 

10  show up for bid day.  And out of 750 projectss that I 

11  worked on, only one time did I have no or one bidder for 

12  a package.  

13           On the convention center project, as a result 

14  of all the harassment, all the negative, all the attacks 

15  it's been under, we had 21 bid packages and five of 

16  those packages no one has either submitted a bid on.  

17  And in -- that's over a 10-year market sector that could 

18  talk about demand in the market and why people didn't 

19  bid.  

20           But even statistically, that is just 

21  unbelievable that you could have one project that would 

22  have so much discouragement and people wouldn't bid it.

23      Q.   So is it your testimony that when you went back 

24  and looked at the situation at Wohlsen where you worked 

25  and were in charge of this process, that you said that 
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 1  out of 750 project -- bidding contracts on the projects 

 2  you supervised, there was only one occasion where there 

 3  was no or one bid?

 4      A.   That's correct.

 5      Q.   All right.  And you're saying here where there 

 6  were 25 -- 

 7      A.   21.

 8      Q.   -- 21 contracts, there were five?

 9      A.   Five.

10      Q.   Right.  

11           Now, just one final point about this, did you 

12  tell me in your deposition that quite frequently, when 

13  bidders do come to the invitation to a bid session to 

14  have the bids opened, that they will come with two bids, 

15  a high bid and a low bid, and that if the bidder sees at 

16  that time that there's no competitor for it there at the 

17  invitation to bid, they will use the high bid?  Is that 

18  what you told me?

19      A.   Absolutely.  There are certain projects that we 

20  would monitor very closely, as it's a competitive 

21  business, and as a contractor, you're trying to make as 

22  much money as you can.

23           And I have been involved with and worked with 

24  where a contractor, who now they use cell phones and 

25  they wait until the very last minute to submit their 
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 1  bid, and they'll be out in their car or in the lobby 

 2  with the bid form, with a blank in the bid form, where 

 3  they write in the number, and I have been involved with 

 4  where you -- people on our staff had two envelopes and 

 5  if they saw, and they get information from our suppliers 

 6  who is bidding the project and they get reconnaissance, 

 7  they're have astute at this, if they find out there's no 

 8  competition, then the number is put in this at this 

 9  amount; and if there's competition, the number is put in 

10  at this amount; and that goes on.  And I have seen where 

11  people walk up with two envelopes, one gets stuffed back 

12  in their pocket and the other one gets submitted at bid 

13  time, when we stamp them in and receive them.

14           MR. PITTINSKY:  No further questions.

15           THE COURT:  All right.  Mr. Kelin.  Oh, I'm 

16  sorry.  

17           MR. FENNINGHAM:  Thank you.  

18                     CROSS EXAMINATION

19  BY MR. FENNINGHAM:

20      Q.   Good afternoon, Commissioner.  

21      A.   Good afternoon.

22      Q.   Thank you, also.  

23      I represent the Authority, so we appreciate your 

24  appearing today.  

25      A.   Sure.
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 1      Q.   Commissioner, in the time frame of the May 10, 

 2  Resolution 36, of this year?

 3      A.   Uh-huh.

 4      Q.   And May 24, Resolution 37, did you express a 

 5  concern to your fellow commissioners that taking such 

 6  action and adopting those resolutions would have an 

 7  impact upon the County's bond rating?

 8      A.   Well, yes, I did, very emphatically.  And I 

 9  asked them several questions at that time, if I remember 

10  correctly.  

11           I was very concerned about -- and being 

12  involved in the bond industry as a commissioner, and 

13  when I did work for school districts, you have to 

14  compete in the bond market for your bond rating, which 

15  enables you to have a certain interest rate and that 

16  bond rating enables you to proceed -- enables you to 

17  proceed with the financing plan for your project.  

18           And when I looked at the language that I had 

19  seen in those resolutions, I asked commissioner 

20  Shellenberger and Commissioner Henderson several 

21  questions, I said, first of all, did you check with our 

22  financial advisor, which is Access Management, I said, 

23  because the wording that you have here and the 

24  challenges of which you're threatening our bond 

25  guarantee will have severe impacts on our ability to get 
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 1  a bond rating, and to be able to have confidence in the 

 2  bond market.

 3      Q.   What did they say?

 4      A.   They said, no, they had not.

 5      Q.   Did you check with the financial advisor?

 6      A.   Yes, I did.  I checked with the financial 

 7  advisor, because that's the prudent thing you do.  

 8  That's why you have the financial advisers and no 

 9  commissioner, I didn't know -- I knew a lot when I was 

10  in the school business about bonds, but I -- the first 

11  thing you do is check with your -- you check with your 

12  advisors.

13           The second question I asked them was, did they 

14  check with their counsel, did they check with Howard 

15  Kelin, did they review the wording with him, because in 

16  my conversation with Howard, he recommended that we do 

17  not pass those resolutions, because they --

18           MR. KELIN:  Excuse me.  I want to object.  I 

19  just want to make sure Commissioner Shaub recalls the 

20  direction from the Court was, you can explain what my 

21  recommendation had been, but not go any further with 

22  regard to any explanation that I may or may not have 

23  given.  

24           So I think you were at that point, and it 

25  seemed to me you might have been forgetting the 
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 1  instruction and starting to go beyond that.  

 2           So I wanted to make sure for yourself, as well 

 3  as the Court, that that didn't happen.

 4           MR. FENNINGHAM:  Your Honor, I understood Your 

 5  Honor's direction to counsel.  The commissioner is the 

 6  client.  If he wants to express his view of his 

 7  understanding of the advice or lack of advice given to 

 8  the Board, I think he's free to do so.

 9           THE COURT:  Well, not if the other two members 

10  are against the Board, counsel.  It's not them 

11  individually.  He's counsel for the board.  If the other 

12  two, and as I understand the other two are asserting the 

13  privilege, then he's outvoted two-to-one.

14           MR. KELIN:  That's correct, Your Honor.  I 

15  mean, the understanding we've had, as I have 

16  explained -- 

17           MR. FENNINGHAM:  Your Honor, if I may, 

18  Commissioner Henderson testified today that the advice 

19  was not to go forward with the resolution, so that's two 

20  of the three commissioners testifying that the special 

21  counsel's advise was not to go forward with the 

22  resolutions.

23           THE COURT:  I think it was specifically only on 

24  Resolution 36.  There was no consultation with him at 

25  all on Resolution 37.
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 1           MR. FENNINGHAM:  And that's where I'm going, 

 2  Your Honor.

 3           THE COURT:  Okay.  Well, that's obviously 

 4  there's no attorney/client privilege if there was never 

 5  talk about 37.

 6           MR. KELIN:  Well, I don't object -- well, that 

 7  was as to the other witnesses.  Again, I don't object to 

 8  says what I had advised --

 9           THE COURT:  Well, that's -- let's ask the 

10  question and we'll find out if it's objectionable.  Go 

11  ahead.

12           THE WITNESS:  The best I can remember, I talked 

13  to Howard about his opinion about that and he said we 

14  should not proceed with it.

15  BY MR. FENNINGHAM:

16      Q.   Proceed with what, Commissioner?

17      A.   The adoption of the resolution.

18      Q.   Both 36 and 37?

19      A.   To the best of my knowledge, yes.

20      Q.   Did you have an understanding of counsel's 

21  advice relative to any attempt to revoke the 2003 county 

22  guarantee agreement?

23      A.   Yes.  I remember that, as my conversations with 

24  Mr. Kelin, was that was not advisible for a board to do.

25           MR. KELIN:  Excuse me, I just want to object.
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 1           THE COURT:  At this point I think you've gone 

 2  beyond into the basis.  Objection sustained.

 3           MR. KELIN:  Thank you, Your Honor.

 4           MR. FENNINGHAM:  You have to stop.  You have to 

 5  stop.

 6           THE WITNESS:  It's a continuation of the 

 7  question.

 8           THE COURT:  Well, Commissioner Shaub, that 

 9  objection was sustained, so you can't continue an answer 

10  at this point.

11           THE WITNESS:  Okay.  Okay.  If you can ask me 

12  what my -- what my reasoning was, that would be okay.

13  BY MR. FENNINGHAM:

14      Q.   Did you think -- do you think sitting here 

15  today -- 

16      A.   I'm just new at this.  I don't know.

17      Q.   Commissioner -- 

18           THE WITNESS:  Judge, excuse me, this is the 

19  first time I ever did this.  I apologize.

20  BY MR. FENNINGHAM:

21      Q.   Let me ask you this question, Commissioner:  Do 

22  you have an understanding that the county guarantee 

23  agreement of 2003 applies to the remarketing of the 

24  bonds by the Authority?

25      A.   Yes, I do.  And the remarketing of that is 
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 1  another factor, in addition to any jeopardization or not 

 2  abiding by your commitment on a bond guarantee affects 

 3  your bond rating, which I talked about before, which 

 4  equates to an increase in interest rates when you go to 

 5  the market to remarket these bonds.  

 6           And if there's a threat out there that you -- 

 7  that the bond guarantee is going to be withdrawn, well, 

 8  then no one wants to bond it.  So you get hit, if you 

 9  jeopardize, by not -- I mean, when you do a bond 

10  guarantee, it's like, you know, honoring a mortgage and 

11  so forth.  You just -- it's a commitment that you make.

12      Q.   Do you have an understanding -- excuse me, I 

13  didn't mean to interrupt.  

14      A.   But it's twofold.  It affects your interest 

15  rates, which then affects your financing; and, secondly, 

16  it prevents you from remarketing your bonds when you go 

17  to remarket them, because there's a threat to the 

18  guarantee not being withheld.

19      Q.   You have been quoted in publications of the 

20  press, and I'm asking you this question:  Do you have a 

21  personal view as to whether your fellow commissioners in 

22  their actions in connection with Resolutions 36 and 37 

23  are attempting to usurp the decisions and activities of 

24  the Authority with regard to the project?

25      A.   Well, from my understanding, authorities are 
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 1  set up so that they can act independently of political 

 2  bodies.  That's why you set up authorities, and it's a 

 3  double-edged sword.

 4           You don't control them, but then they are not 

 5  controlled by political or agendas that there may be in 

 6  a political setting.  

 7           And I have felt from the very beginning when 

 8  the 57 questions started that this has been a repeated 

 9  strategy, and as I have said in the paper, they have 

10  prevented the Authority from doing their job.  

11           And their job was to design a project, get bids 

12  for a project and be able to construct a project.  And I 

13  repeatedly, from the very beginning, said that this 57 

14  questions and the activities after that have not been in 

15  innocence, but have been a strategic sabotaging effort 

16  to kill the project.

17      Q.   Have you attempted to determine from the 

18  commissioners -- strike that.

19           Back in February of this year, were you aware 

20  that the chairman of the Authority, Mr. Ted Darcus, 

21  submitted a letter offering a compromise on this issue 

22  of prioritization of the use of the hotel room rental 

23  tax proceeds?  

24      A.   Yes, I'm aware of that.  And I'm also aware 

25  that that's not the first gesture to offer a compromise 
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 1  to Commissioner Henderson and Commissioner 

 2  Shellenberger.  

 3           The first concerted effort of a compromise was 

 4  when a -- the first concerted effort of a compromise 

 5  about this issue was when we had a very distinguished 

 6  citizen within our community by the name of Marilyn 

 7  Ware, I believe she's now the Ambassador of Finland, she 

 8  saw the dilemma this conflict was causing the community 

 9  and the division thereof and she had retained or -- I 

10  don't know the contractual arrangements -- asked a judge 

11  from Philadelphia to convene a meeting and interview 

12  many people trying to find a compromise of this delimma 

13  of the bond guarantee and some of the 57 questions.

14           That research and compromise culminated in a 

15  meeting where Commissioner Henderson and Commissioner 

16  Shellenberger, myself, Senator Armstrong, Penn Square 

17  Partners, a whole multitude of community leaders met and 

18  had a compromise, resolved that they were going to --

19           MR. KELIN:  Excuse me.  If I may just object 

20  for a second and ask Commissioner Shaub to stop while I 

21  state my objection.

22           Your Honor, Commissioner Shaub was correct, 

23  there was a mediation scheduled.

24           THE COURT:  With Mark Adams [phonetic].

25           MR. KELIN:  You're correct, Your Honor.  That 
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 1  mediation -- as you know, Your Honor, mediations are 

 2  confidential to participants, not to be discussed in any 

 3  legal proceedings.  

 4           I have no objection to Commissioner Shaub 

 5  discussing that a mediation occurred.  Obviously no 

 6  compromise was reached.  I don't think it would be 

 7  appropriate, though, to have any testimony in this 

 8  proceeding about what took place in the mediation, 

 9  beyond that it was held and did not result in a 

10  compromise.  That was the understanding of the 

11  participants, and I believe that would be appropriate.

12           THE COURT:  Your position?  I don't know what 

13  understanding they had.

14           MR. FENNINGHAM:  I do not either, Your Honor.  

15  Let me do this, Your Honor.

16  BY MR. FENNINGHAM:

17      Q.   Did the Authority participate in that process?

18      A.   Yes, sir.

19      Q.   Was there an outcome?

20      A.   Yes, there was.

21      Q.   Was it favorable to the advancement of the 

22  project?

23      A.   Well, it was a compromise that both parties 

24  left that room with the objection -- with the -- it was 

25  narrowed down from 57 questions to three issues.
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 1           MR. KELIN:  Your Honor, I think he's going into 

 2  more detail than would be appropriate.

 3           THE COURT:  Well, I mean, once again, I mean, I 

 4  don't know what's appropriate.  I don't know if they -- 

 5  what these terms of reaching an agreement were.

 6           MR. KELIN:  Well --

 7           THE COURT:  I know that they try and keep them 

 8  confidential, but -- I mean, are they legally 

 9  confidential?

10           MR. KELIN:  They're -- there was an 

11  understanding of the parties that it would be 

12  confidential.  I can represent that to the Court.

13           THE WITNESS:  And if someone would ask me that 

14  question, I have no recollection of that, if I could, 

15  because there was no -- and I was a participant, no one 

16  said anything about or asked anything confidentially 

17  about that whatsoever.

18  BY MR. FENNINGHAM:

19      Q.   Were the commissioners asked to enter into a 

20  written confidentiality agreement with respect to that 

21  process you described in your testimony?

22      A.   No.

23           MR. KELIN:  There was no written agreement.  

24  That is correct.

25           THE COURT:  So it was just an understanding.
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 1           MR. KELIN:  Yes, Your Honor.  I would say that 

 2  it occurred before counsel could get involved and insure 

 3  there would be a written understanding.  But there was a 

 4  verbal understanding was --

 5           THE COURT:  Well, obviously I'm not 100 percent 

 6  sure.  I mean, were you there, Commissioner Henderson?

 7           MS. HENDERSON:  Yes.

 8           THE COURT:  Was there such an understanding?

 9           MS. HENDERSON:  Yes.

10           THE COURT:  Well, one says one and one says -- 

11  we would need a second person.

12           MS. HENDERSON:  We have two.

13           THE COURT:  Oh, you were there.  Well, I 

14  can't -- attorneys aren't allowed to give testimony.  

15  He's going to move on at this particular point.

16  BY MR. FENNINGHAM:

17      Q.   Do you have an understanding, Commissioner, in 

18  your official capacity -- 

19           MR. PITTINSKY:  Your Honor, I just want you to 

20  know that Mr. Fitzgerald was there and he says it was 

21  confidential.

22           THE COURT:  Oh, okay.  Thank you.

23           MR. FENNINGHAM:  And Your Honor, I didn't know 

24  I told you.

25           THE COURT:  I didn't know either, I was just 
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 1  looking for two people who were not at the time 

 2  attorneys in the case to confirm that and we got it.

 3  BY MR. FENNINGHAM:

 4      Q.   Do you have an understanding?

 5      A.   You'll have to ask me a question again.

 6      Q.   Do you have an understanding whether there is 

 7  an ability on the Authority's part to resolve the 

 8  prioritization issue with your two fellow commissioners?

 9      A.   Yes, I'm aware that Chairman Darcus has 

10  repeatedly tried to get that resolved and has offered to 

11  make that a priority payment of the debt service.

12           MR. FENNINGHAM:  Thank you, Commissioner.  

13  That's all I have.

14           THE COURT:  All right.  Mr. Kelin.

15           MR. KELIN:  Thank you, Your Honor.  

16                     CROSS EXAMINATION

17  BY MR. KELIN:

18      Q.   Good afternoon, Commissioner.

19      A.   Good afternoon, Howard.

20      Q.   You stated that in your experience while at 

21  Wohlsen Construction you had only one instance where 

22  there was a contract with only one bidder?

23      A.   One or zero, yes.

24      Q.   One.  Would you agree that over the past year, 

25  that that circumstance has not been particularly 
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 1  uncommon within the Commonwealth of Pennsylvania, that 

 2  there have been projects with just one bidder, that it's 

 3  become more common than when you were with Wohlsen?

 4      A.   I would have to say that the market over -- any 

 5  cycle goes into cycles.  

 6           My data is based on a 10-year cycle.  I think 

 7  if you would look back at the demand for bidders and 

 8  time of resources, you would find the same cyclical 

 9  cycle over any 10-career period.  And so what I would 

10  say is there may be some projects that don't have 

11  bidders and participation, but when you look at the 

12  ratio of one out of 750, compared to five out of 21, 

13  it's statistically way out of bounds for any 10-year 

14  time frame you may have of the market driving 

15  conditions.

16      Q.   My question doesn't have to do with your 

17  10-year period, but rather the current period in which 

18  we're in.  

19           Do you know one way or the other whether it's 

20  more frequent during 2006, for instance, to have a 

21  public project bid with only one bidder as compared to 

22  in prior years?

23      A.   Yes, I would have to say that in this market 

24  condition now, there are a lot of projects out there 

25  competing for people to bid on and resources, but from 

                                                                     567

 1  my experience, and I keep in touch with the market, 

 2  because we are currently going to be bidding a project, 

 3  our 150 North Queen Street, which I am doing the exact 

 4  same thing right now, timing of the market, when to bid 

 5  that project and, yes, it is different maybe than it was 

 6  during my 10-year period, but not more than, I would 

 7  say, 10 percent more difficult than any time I have ever 

 8  dealt with, Howard.

 9      Q.   In terms of timing of the market, would you 

10  agree that in the construction field, the time of year 

11  in which bids are requested or bids are opened can make 

12  a difference in terms of the competitiveness of the 

13  market?

14      A.   Yes.

15      Q.   Okay.  And are you aware the bids were opened 

16  for the Penn Square project on May 178th?  I'll 

17  represent that to you.  Does that refresh your memory as 

18  to the time frame?

19      A.   About that time, I don't remember the exact 

20  date.

21      Q.   Would you agree that that time is later than 

22  what an owner or developer would consider as optimal for 

23  when you would open bids for a project in terms of the 

24  timing of the market?

25      A.   Well, it all depends on what type of project 
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 1  you have.  On a project where you've already awarded, 

 2  say, the demolition or the foundation work or the 

 3  underground utilities, which were early packages with 

 4  this project, it seems that maybe -- it's hard to 

 5  judge.  It all depends on what type of project you 

 6  have.  

 7           Many times, if you have a project coming right 

 8  right out of the ground where you have to do a lot of 

 9  site preparation, they want to start those right at 

10  early spring and so forth.

11           So it depends on the project itself.  That -- 

12  that does not jump out at me as anything that would be 

13  precluded or make it more difficult, because that 

14  project had a lot of its work already done, the site 

15  work.  You don't have a lot of site work on that 

16  project.

17      Q.   Would you turn to Exhibit 13 in the black 

18  notebook that's before you?  

19      A.   If these tabs indicate the exhibit, Howard?  

20      Q.   Yes, sir.

21      A.   Okay.

22      Q.   And this is the guarantee agreement from 2003.

23      A.   Yes.

24      Q.   And if I can just direct your attention to page 

25  9.  
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 1           Yes?

 2      A.   Yes.

 3      Q.   And would you look, please, at section 3.18 

 4  entitled hotel room rental tax.  And do you see the 

 5  reference to the County shall not reduce, diminish or 

 6  repel the hotel room rental tax?

 7      A.   Howard, I didn't bring my glasses.  Honest, I'm 

 8  getting bifocals next week.

 9      Q.   It's at the end of that section.

10      A.   It says, shall not reduce, diminish or repeel 

11  the hotel room rental tax, yes.

12      Q.   And you're aware that the plaintiff's position 

13  in this litigation, Penn Square Partners and the 

14  Authority and RACL, is that that provision you just read 

15  would preclude the County from reducing the area of 

16  taxation for the current hotel room rental tax?  You're 

17  aware that that's plaintiff's position, correct?

18      A.   I wasn't familiar with exactly what the wording 

19  was, but it definitely -- by reducing the area would 

20  definitely reduce or diminish the hotel rental tax, yes.

21      Q.   That's your understanding, correct?

22      A.   Yes.

23      Q.   All right.  Going back to the time frame of 

24  late 2003, the end of your first term as county 

25  commissioner.  
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 1      A.   Yes.

 2      Q.   You were the lone vote against the Ordinance 73 

 3  which authorized the county guarantee and then Ordinance 

 4  74, which modified the provision of ordinance 73; is 

 5  that correct?

 6      A.   It's been a long journey of being the lone 

 7  vote, Howard; yes, lots of experience with that, sir.

 8      Q.   And -- I wasn't sure of your answer, but you 

 9  agreed that was part of the journey?

10      A.   That was part of the journey.  I'm trying to 

11  enjoy it.

12      Q.   And then going into 2004, the -- my 

13  understanding from prior testimony is by the beginning 

14  of 2004, a decision had been made with respect to size 

15  of the exhibit hall that it would be roughly 50,000 

16  square feet.  

17           Do you recall that determination being made 

18  during that time frame?

19      A.   Howard, I -- unless I went back and looked at 

20  some notes or minutes, I don't remember when that time 

21  frame was.  But I do remember that there was a 

22  discussion, I think the original project had a 35,000 

23  square foot exhibit hall.  

24           There was input, from my recollection, I don't 

25  remember the time, but from the Pennsylvania Dutch 
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 1  Visitors bureau and other people that that was not a big 

 2  enough venue and they requested that the project be 

 3  enlarged to be 50,000 square feet.  

 4           I don't remember exactly what time frame that 

 5  discussion occurred.

 6      Q.   And would you agree that that request from the 

 7  Visitors Bureau led to the decision to make the exhibit 

 8  hall in the range of 50,000 square feet?

 9      A.   From my recollection, it was based on their 

10  request and that's where it came from from my 

11  recollection, yes.

12      Q.   Would you please turn to tab 18?

13      A.   Tab 18?

14      Q.   Yes, sir.

15      A.   Okay.

16      Q.   I'm sorry.  Tab 28, rather.

17      A.   Tab 28.

18      Q.   And these are materials that Mr. Pittinsky, 

19  Penn Square's attorney, had e-mailed to me during the 

20  course of litigation.  

21           I would like you to just flip over the first 

22  sheet, please.  And do you see the back of the first 

23  sheet identifies the apparent low bidders for the 

24  different contracts from May 17.  

25           Do you see that information?
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 1      A.   I don't know if it says May 17, Howard.

 2      Q.   It doesn't have that on the date, you're 

 3  correct?

 4      A.   It says, contracts unofficial apparent low 

 5  bidder and then the base bid.

 6      Q.   And the second line item is general trades, 

 7  correct?

 8      A.   Yes.

 9      Q.   And Wohlsen was the low bidder, correct?

10      A.   Well, it says the unofficial apparent low 

11  bidder.

12      Q.   Okay.  And their base bid was something over 

13  $22 million, correct?

14      A.   That's what it says.  

15      Q    Okay.  And do you have any understanding as to 

16  what the estimate had been for that package that had 

17  been expected in terms of the bid from Wohlsen?  

18           MR. PITTINSKY:  Objection, Your Honor.  This 

19  witness [sic] has laid no foundation this witness knows 

20  anything about the actual --

21           THE COURT:  How would he know that, Mr. Kelin?  

22           MR. KELIN:  I'm just asking if he knows it.  If 

23  he doesn't know -- 

24           THE COURT:  Do you know?

25           THE WITNESS:  No.  I was basically tracking one 
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 1  number, which was the overall project number, Howard.

 2           MR. KELIN:  No further questions.  Thank you, 

 3  Commissioner.

 4           MR. PITTINSKY:  No further questions.

 5           THE COURT:  No further questions?

 6           MR. FENNINGHAM:  None.

 7           THE COURT:  Thank you, Commissioner Shaub.

 8           THE WITNESS:  Thank you very much, Judge.          

 9           THE COURT:  Do you have any other witnesses?

10           MR. PITTINSKY:  No, Your Honor.

11           THE COURT:  All right.  Have we moved all of 

12  the exhibits into evidence then?

13           MR. KELIN:  I wanted to do so, Your Honor.

14           THE COURT:  Does anybody have any objection to 

15  any of the exhibits?

16           MR. PITTINSKY:  Yes, Your Honor.  I object to 

17  Mr. Kelin's numbers 29 and 36.

18           THE COURT:  All right.

19           MR. PITTINSKY:  29 is the transcript of the 

20  argument from the Commonwealth court proceeding last 

21  Friday -- or last Thursday -- last Friday.

22           THE COURT:  Uh-huh.

23           MR. PITTINSKY:  And 36 is the new complaint 

24  that was filed -- 

25           THE COURT:  Uh-huh.
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 1           MR. PITTINSKY:  -- on behalf of Horst Motels 

 2  Company against several defendants.  

 3           So I object to those two documents and only 

 4  those two documents.

 5           THE COURT:  All right.

 6           MR. FENNINGHAM:  I join in that objection.

 7           THE COURT:  All right.  I believe they're 

 8  admissible for one purpose and one purpose only, not for 

 9  the contents thereof, but to indicate the existence of 

10  something transpiring regarding two lawsuits in this 

11  case, and not that the contents are relevant, but the 

12  facts they exist.  

13           Is that satisfactory, Mr. Kelin?  

14           MR. KELIN:  Why, yes, Your Honor.  

15           With that, I move for the admission of County 

16  exhibits 1 through 38.

17           MR. PITTINSKY:  No objection, except as 

18  previously noted, Your Honor.

19           THE COURT:  Right.  And those two come in as 

20  stated for notice purposes and not for content.

21           MR. FENNINGHAM:  And I believe my co-counsel 

22  marked A-20, Your Honor.  I move the admission of A-20.

23           THE COURT:  Any objection?  

24           MR. KELIN:  No, sir.

25           THE COURT:  All right.  A-20 is admitted.  Any 
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 1  testimony from you, Mr. Kelin?

 2           MR. KELIN:  No, Your Honor.

 3           THE COURT:  All testimony is closed in the 

 4  case?

 5           MR. KELIN:  That's correct, Your Honor.

 6           THE COURT:  Except for one question, I'm going 

 7  to ask Mr. Fitzgerald just to make this clear, because 

 8  I'm not sure, the rebidding process, as I understand it, 

 9  will basically be just one bid now, just a general 

10  trade.  

11           Everything else has been thrown into general 

12  trade?

13           THE WITNESS:  It will be one prime contract, 

14  Your Honor.

15           THE COURT:  So there's basically only one bid 

16  to be opened?

17           THE WITNESS:  There will be one bid pubicly 

18  opened but multiple subcontracts that will be made up as 

19  a component of that bid.

20           THE COURT:  Right.  Right.  Okay.  All right.

21           MR. KELIN:  No further questions by me based on 

22  your inquiry, Your Honor.

23           THE COURT:  All right.  We'll recess for 

24  today.  But we're not going to have time for closing 

25  arguments.  
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 1           Counsel, we will go off the record at this 

 2  particular time.  Let's see if we can't find an 

 3  acceptable time to get this done, where everybody can 

 4  make it.  

 5           So with that, for everybody else we are 

 6  basically recessed for today.  

 7           Anybody who wants to wait around for a few 

 8  minutes to find out when we're going to reconvene, you 

 9  may do so.  It will be Monday.  We're trying to figure 

10  out the time.  

11          (The proceedings concluded at 5:01 a.m.)
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